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INTRODUCTORY STATEMENT 


Moror Trarric PRroBiEMs. 

Owing to the increase of accidents, Governor Cox appointed 
a special committee to study the problem. This committee filed 
a report. (H. 1737) with drafts of legislation. The legislature 
referred the whole subject to a joint committee for further study 
to report to the next legislature. The report of the governor’s 
committee, omitt:ng the draft bills, is here presented in order 
that the bar may examine it and assist the recess committee with 
further suggestions. The reprinting of reports, like everything 
else in ‘this magazine, does not indicate support of the recom- 
mendations by the Publication Committee or the association. 


PROBATION. 

The question whether probation is used to excess is much 
discussed in connection with ‘‘erime waves’’ and the problems of 
administration of criminal law. The story of the development of 
the probation practice in Massachusetts, where it originated, was 
told in an article on ‘‘Probation as an Orthodox Common Law 
Practice in Massachusetts Prior to the Statutory System”’ in this 
magazine for August, 1917. The Massachusetts legislature in 
1923 provided that the probation commission should investigate” 
the practical permanent results of probation. In view of the im- 
portance of the subject, reprints of the report of the commis- 
sion recently filed were obtained from the state printer and 
bound up in this number for the information of the bar. 


JUDICIAL SALARIES. 

The U.S. Senate reprint of the report of the Committee of — 

the American Bar Association on Judicial Salaries in all the states 
is reprinted for convenient. reference. 


Entered as Second-Class Matter at the Post Office at Boston. 
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GROTIUS MEMORIAL 
FUND 


Tercentenary of the publication of 


“DE JURE BELLI AC PACIS” 


A GIFT FROM 
THE AMERICAN BENCH AND BAR 
TO THE NIEUWE KERK AT DELFT 


APPROVED BY THE OFFICERS OF 


THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 


“<The officers of this Association, without exception, 
are not only sympathetic with the plans of the 
Foundation, but earnestly solicitous that it shall 
be successful in establishing this Fund.” 


(Signed) Cuaries H. Stronc 
Secretary 


Under the auspices of 


THE NETHERLAND-AMERICA FOUNDATION 
17 East 42ND Street, New York City 








In order to commemorate fittingly the three hun- 
dredth anniversary of the birth of Grotius’ master- 
piece, the Netherland- America Foundation has 
offered to raise a fund. Ten thousand dollars is 
needed for a memorial window to be presented to 
the Nieuwe Kerk at Delft—the Dutch Westminster 
Abbey built in the fourteenth century—where 
Grotius lies buried. The Minister from the Neth- 
erlands has transmitted the proposal to the Dutch 
Government, which welcomed the suggestion and 
expressed cordial appreciation of the spirit which 
prompted it. 

It is the intention of the Netherland-America 
Foundation to approach the legal profession 
through the various Associations of the Bar, so that 
the window in memory of Grotius may be the gift of 
the American Bench and Bar. Individual subscrip- 
tions may be small as the amount needed is modest, 
and the legal profession throughout the United 
States will be asked to contribute. The expense of 
the collection and preservation of the fund will be 
borne by the Foundation so that the full amount 
collected may go to the purpose for which it is 
given. The window is to be of American design, 
and careful steps will be taken to make it an 
adequate memorial in every artistic and practical 


sense. 
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In June 1625, the Hollander HUGO GROTIUS 
gave to the world his “De Jure Belli ac Pacis.” 
He was then living in exile in Paris after a life spent 
in closest touch with the momentous political 
changes of his time. He had already astonished 
Europe by his learning. He knew, as few men have 
known, the motives for the actions of princes and 
statesmen. The book which he produced revolu- 
tionized the world’s attitude towards war. Grotius 
showed that the glory of princes was better served 
by a peaceful reign than by a successful war, and 
by humanity towards one’s enemies instead of the 
barbarity customarily practised upon defeated 
troops and civilian population. 

It is recounted that the famous Cardinal Riche- 
lieu, when he took La Rochelle in 1628, was so 
impressed by the reasoning of the great jurist that 
he forbore to subject the military prisoners to the 
usual cruelties and ordered that the citizens be 
spared the horrors of pillage. This instance is 
merely one effect of Grotius’ book in his own time. 
Its subsequent influence has been greater still. 
Every disquisition on World Peace, on international 
justice and arbitration, and on humanity between 
combatants, must go back to the opinion of the great 
Dutch scholar and statesman. Grotius has been 


justly called the “Father of International Law.” 
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Che Commonwealth of Wassachusetts. 





EXeEcuTIVE DEPARTMENT, Boston, 12th May, 1924. 
To the Honorable Senate and House of Representatives: 


The number of fatalities resulting from automobile acci- 
dents during the first three months of this year showed such 
an alarming increase over the previous year that drastic 
action seemed imperative. A conference was called to which 
officials having a direct relation to this problem were sum- 
moned, as well as representatives of many civic organiza- 
tions. As a result of that conference, I appointed John H. 
Sherburne, Thomas F. Sullivan, James T. Sullivan, Courtenay 
Crocker, and Lewis E. MacBrayne, Esquires, as a com- 
mittee to give intensive study to methods of ensuring a 
greater degree of safety in the use of our streets and high- 
ways. These gentlemen willingly undertook such service, 
and made as exhaustive an investigation as the limited time 
permitted. They held public hearings which attracted wide 
attention, and it is a gratifying result of the publicity at- 
tendant upon their work, that the number of accidents has 
already decreased. The committee has recently reported the 
results of its study, and has suggested the need of new legis- 
lation for the more effective regulation of motor traffic. That 
report I am transmitting herewith, together with drafts of 
legislation to carry out the recommendations. It is earn- 
estly urged that this report receive your immediate and 
serious consideration, and that the recommended legislation 
be enacted at this session. There can be no duty which 
transcends in importance the safeguarding of the lives and 
limbs of our citizens. 


CHANNING H. COX. 


V 
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Che Commonwealth of Massachusetts. 





May 5, 1924. 
To the Governor of Massachusetts, State House, Boston, Massachusetts. 


Your Excellency: 

The committee appointed by you on April 16 to suggest 
for your consideration measures to reduce automobile casual- 
ties reports as follows: 

The problem of safeguarding the lives of persons using 
our highways is yearly becoming more acute owing to the 
increase in the number of motor vehicles. On May 1, 1923, 
375,746 motor vehicles were registered in Massachusetts; 
this year, on the same date, the number amounts to 478,239, 
or an increase of more than 100,000 in one year. 

The deaths and injuries caused by motor vehicles in 
Massachusetts in the last five years were as follows: 


1919 1920 1921 1922 1923 
Killed a a 582 481 544 522 578 
Injured . . .  . 16,281 21,086 11,487 15,277 16,217 


The fatal accidents this year to May Ist, 1924, already 
number 223, and if they continue at the present rate during 
the remainder of the year, the deaths in 1924 will run as 
high as 800. About one-half of the fatalities are children. 

It is obvious from these figures that the problem is of the 
utmost seriousness not only from the point of view of stop- 
ping the enormous economic waste of automobile accidents, 
but also of safeguarding the lives and well-being of our 
citizens and especially of our children. 


CAUSES OF ACCIDENTS. 


There are many causes which contribute to automobile 
accidents, lack of care by pedestrians, drunkenness, excessive 
speed, bad equipment, and faulty lighting, but the great and 
pervading cause is the operation of motor vehicles at a 
speed too great for the particular conditions which exist. It 
is not the man who drives at thirty miles an hour, over open 
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stretches of road where there are no intersecting ways and 
few or no other cars who causes accidents, but it is rather the 
man who as a result of carelessness, recklessness, or lack of 
knowledge or ability, drives in a particular place at a rate 
which under all the conditions is unsafe. 


PREVENTION OF ACCIDENTS. 

The problem of prevention has three principal subdivisions: 

lst. Operators of motor vehicles must be competent and 
skillful and must be strictly held to their duty to exercise due 
care at all times. 

2nd. Dangerous places and conditions must be eliminated 
and confusion of laws, of traffic regulations, of speed regula- 
tions, of signs, lights and warnings must be corrected to the 
end that the careful motorist may understand at all times 
his exact obligation and that there may be a more certain 
rule for the judgment of the lawless. 

3d. Education of all the people must continue unceasingly 
until they shall have adjusted themselves to the conditions 
which have been caused by the development of the auto- 
mobile. 

We make the following recommendations: 


I. More Rigid Examination of Applicants for License. 


Four years ago the State recognized the fact that a motor 
vehicle is a potentially dangerous instrument and provided 
that no person should drive without an official license 
granted after practical examination as to his or her ability. 
We believe that the examination of applicants should be 
made more drastic. Under the law the Registrar of Motor 
Vehicles is authorized to prescribe the scope of all examina- 
tions, but as a practical matter he is limited by the number 
of inspectors available. The result has been that in spite 
of excellent work on the part of the Registrar and his 
inspectors, unqualified persons are frequently licensed. 
Instances have been found, for instance, of licensed operators 
who could not read, who were deficient in eyesight, who were 
color blind, and who immediately lost all control of their 
cars in the slightest emergency. To remedy this condition 
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we recommend most earnestly that the Registrar of Motor 
Vehicles be given the twenty additional inspectors forthwith 
so that he will not be hampered in the fullest development of 
this important side of his work. 


II. Suspension and Revocation of Licenses. 


During the past year the Registrar of Motor Vehicles 
acting under statutory authority suspended or revoked 
11,613 operators’ licenses for one cause or another. We find 
that the power to suspend and revoke licenses when ener- 
getically and wisely used as it has been in Massachusetts 
is the most effective means so far devised to prevent reckless 
and improper driving. This is conclusively shown by the 
statistics of the three States, Maryland, Connecticut and 
Massachusetts, who have adopted this plan. From 1919 
to 1923 registrations in the whole United States increased 
100.4%; in these three States 98.5%. During the same period 
fatalities in the whole United States increased 59.1%; in 
the three particular States, however, fatalities increased but 
8.1%. No change of law or regulation should be made which 
will weaken or limit this power. 

The power to revoke licenses is under the law imposed 
upon the Registrar. No one man can personally determine 
the facts in the vast number of cases arising each year. 
We therefore recommend that the Registrar should be given 
at least two assistants having authority similar to his own 
so that suspension or revocation of licenses may be promptly 
ordered after due consideration of the questions involved 
in each case. 

It would be physically impossible to grant a public hearing 
in each case, and such a provision would virtually destroy 
the deterrent effect of revocations. We therefore strongly 
urge that no preliminary hearing be required, but that the 
rights of any person who considers himself unjustly treated 
should be adequately preserved by granting him a hearing 
upon his application therefor and an opportunity to appeal 
to be:heard in public. 

We recommend also that the penalty for operating after 
licenses have been suspended or revoked be increased from 
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a minimum of $50 fine to a minimum of $200 fine or by 
imprisonment for not more than one month for the first 
offense, and subsequent offences by imprisonment for not 
less than one month nor more than one year, and herewith 
submit a bill to accomplish that purpose. 


III. Judges should be Empowered to Suspend Licenses. 


The present statutes give our judges power to recommend 
to the Registrar that he suspend or revoke the license of an 
operator whenever the facts brought out by the evidence in 
the case convince them that such action is desirable. Our 
judges, however, as a whole have made little use of this 
power, as they are unwilling to make judicial recommenda- 
tions which may or may not be followed. We believe that 
if the judges had actual power to suspend licenses in place 
of the mere power to recommend the suspension, they would 
exercise the power effectively and beneficially, and we there- 
fore recommend that the law should be changed so as to 
authorize and empower the judges of municipal and district 
courts and superior court judges to suspend an operator’s 
Massachusetts license whether a resident or non-resident of 
Massachusetts for a period not exceeding three months 
whenever it appears to the judge that such action is desirable 
without regard to the final disposition of the case. The 
judge should also have the power to order that the licensee 
be re-examined. A bill to accomplish these purposes is here- 
with submitted. 


IV. Co-ordination of Authorities. 


Proper administration of the laws enacted to prevent 
reckless automobile driving requires co-operation on the part 
of all the law enforcing authorities. Friction for whatever 
cause and whoever is to blame should be eliminated. It 
means a loss of efficiency and is to be deplored. The trial 
courts of this Commonwealth, district and municipal courts 
are the primary law enforcement tribunal and must be used 
as such. The records of our courts, except for a few in- 
stances where it appears that justice was not accomplished, 
show a consistent and high minded exercise by our judges 
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of their jurisdiction in automobile cases as in all other 
cases. The dignity of our judicial system requires that the 
decision of judges, except insofar as appeals to higher 
courts are provided for, shall be final and shall not be sub- 
ject to review by any executive or administrative authority. 
The question of co-ordination between the courts and the 
Registrar needs further study. We submit, however, sug- 
gestions in the form of an act, which will eliminate at 
least one cause of conflict. 


V. Improvement of Highways. 


A contributory cause of accident is a lack of uniformity 
in the use of traffic signals, lights, warning signs and road 
markings. The state highways and many of the thorough- 
fares in cities and towns are littered with various types of 
signs and symbols that are not only confusing to the 
motorists, but in some instances are misleading and illegal. 
Improper signs and road markings soon create a disregard 
for all warnings. Authority to officially determine standard 
types of signals, lights, signs and markings for regulating 
traffic and to indicate by simple symbols hazardous crossings, 
intersections and other dangerous points should be invested 
in a state agency. All other signs interfering or conflicting 
with the official signs should be prohibited. There is a 
unanimity of opinion from city and town officials that some 
board should have authority to proceed with this standardi- 
zation immediately. Too little attention is paid to the elimi- 
nation of dangerous and confusing road intersections and 
there are too many blind corners which could be corrected 
by a mere request to the property owner to move ashrub 
or cut a tree. 

Massachusetts is not keeping pace with other states in the 
construction of roads for the future, so that dangers may be 
eliminated as far as possible. The preparation and analysis 
of reliable statistics and a continuous study of the problem 
is essential. 


VI. Education. 


No remedies which may be evolved, no assurance of 
proper operation of the cars by careful and skillful operators 
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will eliminate accidents unless the pedestrian can be taught 
to use due care on his part. Jay-walking, inattention and 
heedlessness on the part of the pedestrian is a material 
cause of accidents, and education of the people to the 
situation, especially education of the children in their families 
and in the schools, is a most important factor in the pre- 
vention of accidents. The education of the people to the 
new conditions which the development of the automobile 
has caused has been largely left to local and private effort. 
It is a subject which should receive much more attention 
from the State authorities. 


VII. Establishment of a State Board. 


We believe that the problem is sufficiently important to 
warrant the establishment of a special board or commission 
empowered to deal with all phases of the subject. The 
Registrar of Motor Vehicles is doing most praiseworthy 
work, but the duties imposed upon him by law are utterly 
beyond the scope of one man’s power, and there is need of 
much further study and co-ordination if results are to be 
accomplished. 

We recommend that a board of five members to be known 
as the Motor Traffic Board be established as part of the exec- 
utive department to consist of the Commissioner of Public 
Works or an Assistant Commissioner of the Highway Depart- 
ment appointed by him, the Commissioner of Public Safety, 
the Registrar of Motor Vehicles, and two other members to 
be appointed by the Governor, the Governor to designate 
the chairman. This board should take over the powers and 
duties now imposed by law upon the Department of Public 
Works in relation to the regulation of motor vehicles and 
traffic. The Registrar of Motor Vehicles should continue 
to exercise the powers and duties now imposed upon him by 
statute in all matters connected with the granting, suspen- 
sion and revocation of licenses of operators and of registra- 
tion of motor vehicles. subject to appeal to this board in 
place of the present appeal to the Highway Division of the 
Public Works Department. This board should be given 
broad powers to enable it to co-operate with and advise 
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with the Commissioner of Public Safety, Metropolitan 
District Commission and local authorities in the exercise 
of the traffic police power; with the Department of Public 
Works, Metropolitan District Commission and local authori- 
ties as to the betterment of physical conditions of traffic; 
and with the Commissioner of Education and local authori- 
ties as to principles and methods of education. 

The board should be authorized to adopt a uniform system 
of signs and warning lights throughout the Commonwealth, 
to cause their erection by the Department of Public Works, 
and to remove or cause to be removed from the public 
highways all signs, advertisements or obstructions of a 
similar nature not approved by it; to act as a board of 
appeal upon questions of revocation of license; to prepare 
recommendations for changes in the traffic laws and rules of 
the road; to gather statistics and to study the question of 
motor traffic; and to make reports and recommendations to 
the legislature from time to time to diminish accidents, re- 
lieve congestion and safeguard the public. 

In order to assist this board in its work, we recommend 
that it be given the services of a paid attorney who shall be 
authorized by law to attend inquests in cases of deaths 
caused by motor vehicles and who shall have the further 
power when so directed to prosecute any case in a district 
or municipal court and to advise with and assist the district 
attorney in any county of the state in any such prosecution. 

The expenses of the board as authorized by the legislature 
should be paid from the fees for registration of motor vehicles 
and licensing operators. We are submitting the draft of an 
act to carry out this recommendation. 


VIII. Further Study. 


Much evidence has been presented to the committee and 
many suggestions made of ways and means of preventing 
accidents. Among such suggestions are a probationary period 
for licensees before their licenses shall become absolute, the 
imposition of an arbitrary maximum speed and mechanical 
governors upon cares to enforce same, the establishment of 
so-called thoroughfare or boulevard stops so that all auto- 
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mobiles must come to a complete stop before crossing or 
entering upon roads designated as thoroughfares, the au- 
thorization of cities and towns to close certain streets to 
through traffic, establishment of traffic boards in each city 
to co-operate with central authority and to regulate local 
conditions, compulsory insurance, so-called flood lighting of 
certain streets so that head-lights may be barred, the aboli- 
tion of grade crossings at certain points, and the establish- 
ment of cross-overs for pedestrians. Many of these sug- 
gestions are worthy of further consideration, and a record 
of the hearings of the committee has been prepared, and 
together with the documentary suggestions which have been 
laid before it, it is submitted herewith for Your Excellency’s 
consideration or for such further disposition as you may 
desire to make of it. 


IX. Traffic Courts. 


One suggestion which has ben made by a great many 
people is the establishment of traffic courts throughout the 
Commonwealth for the trial of automobile and traffic cases. 
Such courts exist in many of the large cities of this country, 
and one of the members of the committee has made a 
personal investigation of the courts in New York and 
Brooklyn. We believe that the traffic court for the City of 
Boston would result in swifter and more uniform administra- 
tion of justice, would be a considerable saving of expense in 
the long run, and would have a beneficial effect upon the 
traffic situation. 

To establish a traffic court to have jurisdiction over the 
outlying parts of the city would require a quite drastic 
change of law, as at the present time there are eight sepa- 
rate courts in addition to the Boston Municipal Court who 
have jurisdiction. This question should be taken under 
consideration by the Judicial Council recently appointed. 

The Chief Justice of the Municipal Court of the City of 
Boston can immediately provide for a traffic session within 
his own court, and it is recommended that such provision be 
made and that at least during the summer months the experi- 


ment be tried out with the idea of extending it further should 
results warrant. 
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X. Use of Influence. 


The Committee desires to point out a situation which 
exists and which is little to the credit of the State. From 
every source we have received information that constant 
pressure is brought to bear by prominent men, town, city, 
and state office holders, and people of influence in the com- 
munity to suppress or to moderate prosecutions of persons 
in whom they are interested or who appeal to them for 
assistance. It seems to be a customary practice of winning 
favor with constituents to save them from the consequences 
of their illegal acts, and it has become a practice which 
hinders greatly the proper administration of justice and 
enforcement of law. The strict observance and impartial 
enforcement of the traffic laws are essential to the whole 
community. The use of influence by men of prominence to 
escape the consequences of their breach of law has caused 
disregard for the law and discouragement to the enforcement 
officers. This is probably not an evil which can be cured by 
Statute. The honor and decency of public officials and men 
of affairs, when they understand the results of the practice 
should be sufficient to cause its cessation; otherwise public 
opinion must be aroused. 

We call the situation to Your Excellency’s attention as a 
most serious and important contributing cause to the care- 
lessness and recklessness which has resulted in wastage of 
human life. 


XI. Effect of present Safety Campaign and Lessons There- 
from. 

When your Excellency first brought the question of high- 
way safety to general State wide attention about a month 
ago, fatalities had shown a large increase over the previous 
year. In March alone there were fourteen deaths more than 
in 1923. Since the action of Your Excellency, the death 
rate has been lowered. In spite of an increase of 25% in 
the number of cars, the record for April, 1924, is forty killed 
against forty-five in April, 1923. And May has made a 
propitious start; for the first time in years a week end has 
passed without a single fatality. 
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These facts justify the conclusion that it is not the in- 
crease of cars and the greater hazard from this source which 
is the controlling factor and that the situation is in the 
hands of the individual. The wide publicity given to the 
conditions which existed have awakened public opinion and 
perhaps individual conscience or fear of consequences. The 
series of safety meetings arranged for children in many 
cities and towns, the tightening of police enforcement, the 
co-operation of judges and the assistance given by the news- 
papers of the state, editorially and by giving space to sig- 
nificant weekly records of the Registrar, have improved 
things at least for the time being. But to assure permanent 
improvement, public opinion must be aroused and individual 
restraint exacted, not for one month, but throughout the 
year. 

We append drafts of four legislative acts as follows: 

1. To increase the penalty for operating after suspension 
or revocation of license. 

2. To authorize courts to suspend licenses. 

3. To make the function of judges and Registrar more 
definite. 

4. To constitute the Motor Traffic Board. 


Respectfully submitted, 


JOHN H. SHERBURNE. 
THOMAS F. SULLIVAN. 
JAMES F. SULLIVAN. 
COURTENAY CROCKER. 
LEWIS E. MacBRAYNE. 
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A GLIMPSE OF THE SUNNY SIDE OF JEREMIAH SMITH, 
CHIEF JUSTICE OF NEW HAMPSHIRE 
1802-1809 ; 1813-1816. 


Jeremiah Smith and his descendants have been outstanding 
figures in New England for almost a century and a half. Born 
in Peterborough, New Hampshire, in 1759, studying first at Har- 
vard and afterward at Rutgers, where he graduated in 1781 after 
having enlisted and been wounded at Bennington, he studied law 
in Barnstable, Massachusetts, for about a year and, after teach- 
ing school at Andover and Salem, began practice in Peterborough. 
Besides his activity at the bar, he became successively: town 
clerk, supervisor of highways, member of the legislature, of the 
constitutional convention of 1791-2, and of congress 1791-7, dis- 
trict attorney 1798-1900, United States circuit judge 1801-2, Chief 
Justice of New Hampshire 1802-9, Governor 1809, Chief Justice 
1813-16. He died in 1842. 

His son Jeremiah also served as a judge of the Supreme 
Court of New Hampshire and later for many years as a professor 
at the Harvard Law School. His grandson, the present Jeremiah, 
a member of the Massachusetts Bar Association, has recently been 
chosen to supervise the finances of Hungary and is now engaged 
in that work. The three generations cover the period from 1759 
to date and all three men have won respect and affection. 

In the May number, we printed the views of the chief justice 
on the importance of the ‘‘New England Common Law.’’ He was 
appointed a member of the short-lived Cireuit Court of the First 
Federal Circuit in 1801 which was abolished in 1802. In 1802 
the position of Chief Justice in New Hampshire became vacant. 
Timothy Farrar was appointed and received the commission in 
February, 1802. ‘‘He was very desirous that the administration 
of justice should be established on purely legal principles, and 
with a modesty not less remarkable than his good sense, kept the 
office open till one whom he considered greatly his own superior 
in law, should be at liberty to take it. This he did by presiding 
in the court as senior justice, without either accepting or declin- 
ing the commission which had been offered to him, until it was 
ascertained that Judge Smith’s office in the Federal Court was to 
be taken from him. He then formally declined the appointment, 


and the commission was made out . . . for Jeremiah Smith.’’ 
This story appears in Morison’s ‘‘Life of Judge Smith’’ (p. 
(13) 
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150). Mr. Morison also gives us the following cheerful picture 
(p. 168) : 

‘*It is impossible for those who did not know him in his 
own house, to have any idea how much amusement he could 
extract from the most trifling events; and how much incidents, 
which others leave as unworthy of notice, were made to con- 
tribute to the animation and real enjoyment of the whole house- 
hold, while they had no small share of influence in preserving 
the vigor and elasticity of his constitution. It was a saying of 
Paley, that ‘he who is not a fool half the time, is a fool all the 
time.’ And the reader probably remembers the story of Robert 
Hall, who, on being reproached by a very dull preacher with 
the exclamation, ‘How can a man who preaches like you, talk in 
so trifling a manner?’ replied, ‘There, brother, is the difference 
between us; you talk your nonsense in the pulpit, I talk mine out 
of it.’ Judge Smith used often to tell, with great zest, the story 
of Dr. Smith, I think, who, in the midst of a frolic, seeing an 
acquaintance approaching, exclaimed, ‘Stop, we must be grave 
now, there is a fool coming.’ Certainly no one without a true 
relish, not only for wit, but for fun, can at all appreciate Judge 
Smith’s character, or fully understand even his more serious con- 
versation and writings.”’ 
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SECOND THOUGHT ON THE CHILD LABOR AMENDMENT. 
(From the Springfield Union of June, 7, 1924.) 

Wisdom happily prevailed over a threatened folly when in 
its final hours the Massachusetts Legislature refrained from a 
precipitate ratification of the so-called child labor amendment 
to the Federal Constitution and passed an act to permit the voters 
of the State to pass upon it at the November election. Inasmuch 
as our Legislature was the only one in session at the time, it was 
strongly urged that it embrace ‘‘the opportunity to achieve the 
honor of being the first to subscribe to the proposed amendment.’’ 
Had that sentiment prevailed it would have been more accurate 
to say that the Legislature embraced the opportunity to do 
something without stopping to consider what it was doing, and 
denied both to itself and to the people the opportunity to consider 
and to gain an adequate understanding of what it is proposed 
that the States shall surrender and what it is proposed that Con- 
gress shall be authorized to do. 

It would have been an unfortunate repetition of the hasty 
ratification of a previous amendment without considering public 
sentiment in the State and possibly in actual defiance of the pre- 
vailing sentiment of the people. Since the unfortunate action 
there has been an increasing opinion in all States that such pro- 
posals should not be acted upon by Legislatures without a man- 
date from the people and our Legislature acted wisely in pro- 
viding the people an opportunity to pass upon it. 

There is always danger that both Legislatures and people 
may be influenced more by the sound of propositions than by their 
actual character and possible consequences. If a _ proposal 
sounds as if it would be a good thing, it may make a strong appeal 
to people of good intentions who, however, may consider the 
matter no further. Child labor in factories is a bad thing; this 
is a child labor amendment to the Constitution, therefore let’s 
have it. Without second thought and especially when certain 
special groups are actively pressing for it, such a limited consid- 
eration of proposed changes in the fundamental law may lead 
to serious consequences. 

As a matter of fact this is not an amendment to prohibit 
child labor in factories, but an antiwork compulsory school 
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proposition for all persons under 18 years of age. It would 
transfer to Congress the power to set up in Washington a bureau 
to take under control all under eighteen years of age in this 
and other States; not only to prohibit their employment in any 
gainful occupation, but to compel them to go to school until 18 
years of age and further to specify that they shall have special 
kinds of education before they will be permitted to work at spe- 
cial tasks. Though the States have made remarkable surrenders 
of their power to the Federal Government in recent years, they 
have never proposed to surrender so much as is now proposed 
in the ratification of this amendment. 

Were it merely an amendment to prohibit the labor of chil- 
dren in factories or mines or in any other task injurious to their 
health and welfare, it would be objectionable only on the ground 
that the States can do this thing better themselves ; that the States 
either have already done it or are doing it, and that now there 
is not a State in the Union that does not prohibit labor for chil- 
ren under 14 years. But the amendment: is not limited to such 
an object. It provides that ‘‘the Congress shall have power to 
limit, regulate and prohibit the labor of persons under 18 years of 
age.’’ This does not mean simply the labor of children in fac- 
tories; it means work of any kind by any boy up to the time 
that he can be enlisted or drafted into the army to fight, or by 
any girl up to the time she is of marriageable age. 

It embraces, according to the last census return, 1,060,000 
children reported as engaged in gainful occupations. In this 
census the enumerators were instructed to enumerate all chil- 
dren engaged in gainful occupations, not only steadily, but occa- 
sionally, and in any kind of occupation whatever. The promoters 
of the amendment have pointed with horror to this fact, and said, 
*‘See, here are over a million children ground down, stunted, 
slowly killed in the industrial mill.’’ But it requires only a 
brief examination of the census returns to show that of these 
1,060,000 children, 647,000 were engaged in agricultural pursuits 
in farms, and of these, 570,000, or about 88 per cent, were living 
and working on farms owned by their parents. The farmer boy, 
filling his lungs with outdoor air, building up his muscles, shap- 
ing a keen appetite and a good stomach, learning how to do things 
and how to work as he will need to work to be successful in later 
life, and living under the care and discipline of his parents is 
by this amendment to be transferred from the parents, over the 
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heads of the States, to a bureau of officeholders in Washington 
and traveling Federal inspectors in all parts of the country. 

But what of the other 413,000 reported as engaged in other 
than agricultural pursuits? This figure includes all the boys in 
the country who deliver newspapers in the morning before they 
go to school or in the evening after school. It includes all the 
boys or girls who before or after school do any kind of work that 
shows them how to earn money and teaches them the value of it. 
It includes messenger boys, office boys, includes even the bright 
pages who run errands for Senators and Congressmen in the Cap- 
itol, includes all boys or girls who work even an hour a day at 
anything to earn for themselves or to help out the income of 
widowed mothers. It includes all except boys and girls who are 
so ‘‘fortunately’’ cireumstanced as to have no tasks, but who 
have the time to loaf and get into mischief, if so disposed. 

It includes also, of course, such children as anywhere or at 
any time are actually engaged in tasks that are deleterious to their 
health and welfare. These are the children for whom this Fed- 
eral power is supposed to be necessary. But how large a class is 
this? It appears from the census reports that there are only 
about 49,000 children in the whole country whose employment by 
reason of age is presumably for any reason a matter of grave 
concern. One-fourth of these are street newsboys and it is doubt- 
ful if legislators who would glibly cast away the rights of their 
States assume that it is for the sake of these newsboys. When 
child labor is mentioned in this State the idea that goes along 
with it generally concerns children employed in cotton mills. 
There is a contagious notion that while Massachusetts prohibits 
child labor in cotton mills, certain Southern States do not, and 
that for this reason our cotton mills are sorely handicapped. We 
presume that notion was uppermost—perhaps alone—in the 
minds of the members of the Legislature who at first urged im- 
mediate ratification. We presume also that they have never 
taken the trouble to discover how much, or rather how little, basis 
there is for it. 

It appears from the census returns that out of the 1,060,000 
children engaged in gainful occupations, and out of the 413,000 
engaged in non-agricultural pursuits, and out of 49,000 whose 
labor could be of any possible detriment, there were but 622 cot- 
ton mill operatives under 14 years of age in the whole country ; 
404 of these were employed in the four’ States, North Carolina, 
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South Carolina, Georgia and Alabama; 218 were employed in 
other States. The number has been reduced recently by law 
in these States and is doubtless less than when the census was 
taken. It appears that most of those employed in cotton mills 
in these States are employed by virtue of State permits granted 
by the boards of education or other authority because of special 
conditions. Outside of this fraction of cotton mill operatives 
there is only a small group that by any presumption could be 
considered as engaged in deleterious or illegitimate employment. 

Yet on the assumption that it is necessary to empower the 
Federal Government to reach these relatively few children—be- 
coming fewer under State regulation—we have the proposition 
of extending Federal authority over 1,060,000 children, up to the 
age of 18; engaged in gainful occupations legitimately and help- 
fully. 

Now, it is apparent that, were the purpose merely to prevent 
boys and girls under 18 from doing any kind of work and to 
surrender State control for that purpose, it would be nonsense. 
The amendment is made thus sweeping, not so much for the pur- 
pose of preventing child labor in factories but for the purpose of 
gaining Federal control over the education of all children under 
18 and making attendance at school compulsory in all States up 
to that age. This is the plan in the back of the heads of the 
organization that has pressed the amendment in Congress. It is 
indeed a plan that they have not concealed. 

Fortunately the Legislature has given the people an oppor- 
tunity to consider and better to understand what is involved. 
If similar wisdom prevails in other States, it is doubtful if the 
most far-reaching surrender of State power that has been pro- 
posesd will be made. 


(From the Union of June 21st.) 

Neither in its form nor in its purposes is it a child labor 
amendment. The words ‘‘child’’ and ‘‘children’’ do not appear 
in it. They were purposely kept out at the insistence of those 
who drafted the proposal, managed it and lobbied for it, both in 
the committees and on the floors of the Senate and House. They 
insisted upon the following: 

The Congress shall have power to limit, regulate and pro- 
hibit the labor of persons under 18 years of age. 

Thereby hangs a tale; and with the tale the concealed and 
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sinister purpose of the avowed Socialists who drafted the amend- 
ment and other Socialists who insisted upon it, a purpose that 
is ignorantly sponsored by many good people who seem to have 
no realization of the scope or hidden purpose of the proposal. 
When in the debate in the House Representative Ramseyer, an 
advocate of a child labor amendment, asked why it was not 
limited to children presumably engaged in injurious labor—lim- 
ited to employment in factories, mines, stores and shops—Repre- 
sentative Major, a member of the committee that held the hear- 
ings and reported the proposal, replied : 


I could not tell you why this amendment was adopted 
or was drafted in the particular form it has, other than to 
say that all the organizations—some fifteen or more—that . 
advocated it asked for it in this form. 


There you have a picture of Congress deliberating on a rad- 
ical modification of our fundamental law, a rubber stamp for any- 
body asking for something, persistently lobbying for it and 
threatening political reprisals if they don’t get what they want— 
not a child labor amendment but a Federal control over all ‘‘per- 
sons’’ under the age of 18. They first made it ‘‘under the age 
of 21,’’ but feared that this might too much open the eyes of 
people and so contented themselves ‘‘for the present’’ with 18 
years of age. 

In all the deceptive propaganda and literature of the im- 
mediate proponents of this proposal, ‘‘child’’ labor or ‘‘child’’ 
slavery is emphasized, but in the proposed amendment it is made 
**persons under 18 years of age.”” Why? It appears from the 
hearings before the congressional committee that at first the 
attorney for the Child Labor Committee of New York proposed 
that the word ‘‘children’’ be used. Owen R. Lovejoy, the exee- 
utive secretary of this New York committee, is a Socialist and inti- 
mate friend of Eugene V. Debs. But Florence Kelley, another 
Socialist, the translator of Marx and friend of Engels, objected 
that ‘‘nothing could be more uncertain than the limitations which 
future courts may place on the word ‘child’.’’ She withdrew her 
original plea for a 21-year-old limit, but wrote to the congres- 
sional committee, ‘‘I am afraid of the word ‘child’.”’ 

Later the attorney for the Socialist advocates of the proposal 
looked up the judicial decisions and reported that ‘‘the term child 
has been held to mean persons under 14 years of age.’’ So Flor- 
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ence Kelley herself drafted the amendment as the committee 
meekly or ignorantly accepted it and as it is now submitted to 
the people in the hope and belief that they will be as meek or 
ignorant. 

There is not a State in the Union that does not now by law 
limit or prevent the injurious labor of children under 14 years 
of age. Even asssuming that there is need of a Federal Amend- 
ment or that it would be wise, there is no crying need for a real 
child labor Federal amendment. The States are more closely 
iooking after the situation and they can do it better. But the 
States have not undertaken to limit or regulate or prohibit the 
labor or employment of persons up to the age of 18. There are 
good lawyers who hold that not even the States, in their pos- 
sessison of the police power under their constitutions, can so 
interfer with the means of livelihood of a boy of 17. Every law 
that a State has passed to regulate the labor of children or of 
women has been judiciously buttressed on the fact that the par- 
ticular occupation or the particular character of labor was one 
where it could be fairly said the health or morals of the individ- 
ual might be affected. No State under its constitution or under 
the common law has the power arbitrarily to say that anyone 
capable of working shall not be permitted to work. The intention 
of this proposal, therefore, is for the States to surrender to the 
Federal Government a power that they do not possess but a 
power that it is assumed the Federal Government can exercise. 
For what? 

Incidentally we may call attention to the fact that the Social- 
ists who have been the immediate managers of the proposal be- 
fore Congress also insisted on the word ‘‘labor’’ instead of em- 
ployment.’’ There was a reason. One of its advocates before the 
committee said: ‘‘Children often work with their parents and 
are not on the pay roll and are not held to be employed and we 
feel that it is a dangerous word to use.’’ They wanted to stretch 
the socialistic and bureaucratic paternalism of the Federal Gov- 
ernment, not merely to cover the employment of children in un- 
healthy conditions, not merely over those under 18 that are paid 
for their healthy work, but over all under 18 who “‘labor’’ even 
with their fathers and mothers, on the farm or in the house, 
whether paid for it or not. 

At another time we shall seek to explain why the immediate 
promoters of this proposal insisted on such terms, to explain 
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more fully why it is not a child labor amendment and why it is 
a plan to ‘‘bore within’’ the Constitution for other and very far- 
reaching purposes in imitation of that nationalization of children 
in Soviet Russia which leading spokesmen for this amendment 
admire and eulogize. 


NOTE. 
THE FuLt Text oF THE AMENDMENT APPEARS IN THE FOLLOWING 
: ACT. 


[CHap. 509. ] 
AN ACT TO ASCERTAIN THE OPINION OF THE PEOPLE OF THE COMMON- 
WEALTH AS TO THE RATIFICATION OF THE PROPOSED AMENDMENT TO THE 
CONSTITUTION OF THE UNITED STATES EMPOWERING THE CONGRESS TO 


LIMIT, REGULATE AND PROHIBIT THE LABOR OF PERSONS UNDER EIGHTEEN 
YEARS OF AGE. 


Be it enacted, etc., as follows: 


For the purpose of ascertaining the opinion of the people of the com- 
monwealth as to the desirability of ratifying the proposed amendment to 
the constitution of the United States empowering the congress to limit, 
regulate and prohibit the labor of persons under eighteen years of age, 
passed by the congress of the United States by a constitutional majority 
of two thirds of each house thereof, there shall be placed upon the ballot 
te be used at the biennial state election in the current year the follow- 
ing question: Is it desirable that the general court ratify the follow- 
ing proposed amendment to the constitution of the United States:— 
“Section 1. The Congress shall have power to limit, regulate, and pro- 
hibit the labor of persons under eighteen years of age. Section 2. The 
power of the several States is unimpaired by this article except that the 
operation of State laws shall be suspended to the extent necessary to give 
effect to legislation enacted by the Congress.”? The votes upon said 
question shall be received, sorted, counted and declared, and copies of 
records thereof transmitted to the secretary of the commonwealth, laid 
before the governor and council, and by them opened and examined, in 
accordance with the laws relating to votes for state officers and copies 
of records thereof, so far as such laws are applicable. The governor 
shall make known the result by declaring the number of votes in the 
affirmative and the number in the negative, together with the totals of 
such votes arranged by senatorial and representative districts, and 
shall transmit a statement of such result, in writing, to the general court 
during the first week of the session in the year nineteen hundred and 
twenty-five. Approved June 5, 1924. 


TENANCIES BY THE ENTIRETY AGAIN. 


In view of the increase of tenancies by the Entirety our attention 
has been called to the fact that the rights of creditors in such estates 
are discussed in Thompson on “Real Property,” vol. II, Sect. 1756. 
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THOMAS JEFFERSON’S VIEWS ABOUT THE CONSTITU- 

TION OF THE UNITED STATES FROM 1787 TO 1788. 

In view of current constitutional discussions, the following 
extracts from letters of Thomas Jefferson to James Madison and to 
William Carmichel in December, 1787, and May, 1788, are of special 
interest to-day. The first letter was written to Madison after 
Jefferson had received a copy of the constitution as submitted by 
the convention of 1787. The second letter was written after ratifica- 
tion by Massachusetts, but before ratification by some of the other 
states. 

The statesmanship of thinkers like Jefferson and John Adams 
and their contemporaries at this period before they were distorted 
by the political ambitions, prejudices, and animosities which at- 
tended the first three or four decades of our national life are in 
some ways more instructive than many of their later utterances 
because they were then engaged in constructive thinking of a more 
unalloyed character. This purer thinking of great men reserves 
from us the tribute of consideration and reflection to-day rather 
than common snap-judgment. 

In reading Jefferson’s views, one is reminded of the line from 
Pope which John Adams put on the title-page of his ‘‘ Defence of 
American Constitutions,’’ which was published in 1787 as a short 
preface to his book, 


’ 


** All nature’s difference makes all nature’s peace.’ 


Jefferson was the great champion of the idea of local self- 
government for the states. While his extreme views on the subject 
fortunately did not prevail, yet, his emphasis on the substantial 
principle involved is worth remembering to-day, when both the 
great political parties have gone so far in the direction of violating 
that principle. It is time to reaffirm that principle and protect what 
we have left of it. 

Massachusetts lawyers will also be interested in his comment to 
Carmichel on the action of Massachusetts in ratifying the constitu- 
tion when he says, ‘‘ The conduct of Massachusetts has been noble’’ 
in ratifying and, at the same time proposing amendments for the 
consideration of the first Congress. Here is a striking tribute to 
the statesmanship of Theophilus Parsons, whose contribution to the 
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establishment of the national government is generally forgotten to- 
day. It was Parsons who was the leader in the Massachusetts Con- 
vention of 1788 in bringing forward the draft of the proposed 
amendments, the first of which was finally adopted in substance as 
the present tenth amendment, which reserves to the states and to 
the people the powers not delegated to Congress. Those amendments 
were proposed by John Haneock, but they appear to have been 
largely drawn by Parsons, who was the leading figure in support of 
ratification in that convention. 

The first ten amendments, which resulted from the movement 
thus initiated, provided a bill of rights and thus removed the first 
main objection expressed by Jefferson, who considered a bill of 
rights essential. 

It is curiously interesting that the other great objection ex- 
pressed by Jefferson and arising from his fears that there would 
not be sufficient rotation in office, particularly in the presidency, 
has proved in practice to be groundless because of ‘‘a wise custom 
which he himself helped to inaugurate’’. The extended discussion 
of the point, however, throws a strong light on the state of mind of 
many Americans at that time and helps us to understand better 
the struggles incident to the establishment of the government. It is 
well to remember that the character and influence of Washington 
as the first president must have had an inealeulable influence in 
quieting the fears about the future of the presidency. We prob- 
ably owe much to the fact that he was not an office seeker and that 
he accepted the burdens of office with reluctance. This is true also 
of Jefferson. John T. Morse, Jr., in his life of Jefferson tells us 
(p. 283) that 

‘* Jefferson had been earnestly besought by many influen- 
tial bodies of citizens to become a candidate for that term. 


Probably he couid have had the honor had he sought it. 
3ut he declined promptly and without the least wavering.”’ 


In connection with these extracts, the following passages from 
William G. Sumner’s ‘‘ Advancing Social and Political Organiza- 
tion in the United States’? (The Challenge of Facts, 341), also 
deserve consideration. 


‘‘The political prophets of our country have always 
been either optimists or alarmists. I should not be willing 
to be either. The optimists scoff at all warnings and mis- 
givings; they think we need not trouble ourselves to think 
or take care, and they exhort us to go ahead, encouraging us 
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with familiar phrases and commonplaces. I have suggested 
that we need to be prudent, to listen to reason, to use fore- 
thought and care. Social and political crises are sure to 
arise among us as they must in any human society—we have 
had enough of them to convince us that they will come again. 
I have suggested also that our political system calls for more 
political sense, sober judgment, and ever-active prudence than 
any other political system does. It also forbids us to do 
many things which states of other forms may undertake. It 
is especially incompatible with our form of democratic re- 
publie to charge the state with many and various functions, 
for our state should be simple to the last possible degree. It 
should handle as little money as possible; it should encourage 
the constant individual activity of its citizens and never do 
anything to weaken individual initiative. But the tendency 
to-day is all the other way. Our state should have as few 
office-holders as possible. The stubborn dogmatism of the old 
Jeffersonians on these points showed that they had stronger 
sense of the maxims necessary to maintain the kind of state 
they like than anybody has nowadays; to suppose that these 
maxims are inconsistent with strength of government, in the 
distinct and exclusive field of government, is to give proof 
of a very shallow political philosophy.’’ 


One other part of Jefferson’s letter is noticeable in view of the 
present controversy about the duty of the Supreme Court of the 
United States in regard to acts of Congress. Later expressions of 
Jefferson in regard to the court are sometimes referred to. He 
evidently favored the idea of making the court a revising body to 
pass on legislation before it was enacted. In the postseript of his 
letter to Madison, he suggests that no act of Congress should be 
passed until a year after it was engrossed. Fortunately, this idea 
of making the court a supervisor of legislation before its enactment 
was not adopted, but the fact that Jefferson at this time, before he 
became involved in his later personal and political conflicts, appre- 
cited so fully the importance of an independent judiciary is of 
peculiar significance to-day, when some of Jefferson’s later utter- 
ances are used in opposition to the natural and necessary duty of 
the court to apply to acts of Congress in litigated cases the test of 
constitutionality. 

The thing which stands out from his entire discussion is his 
conviction that an unrestrained Congress was dangerous and, ac- 
cordingly, that some restraint upon the legislative power of Con- 
gress was essential. As he expressed it, ‘‘I consider all the ill as 
established which may be established. I have a right to nothing 
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which another has a right to take away. A bill of rights is what the 
people are entitled to against every government on earth, general 
or particular; and what no just government should refuse, or rest 
on inference.’’ This, of course, meant that the court was expected 
as a matter of duty to apply the constitutional restraints to legisla- 
tion when cases arose before them. This is emphasized by the fact 
that Jefferson’s later criticisms of the court arose, not because the 
court declared this duty in Mabury v. Madison, but for other 
reasons, among which was the fact that the court did not hold 
acts unconstitutional when Jefferson thought they should have done 
so. 

Certainly the exhibition of the past winter must make us glad 
that there is a court in the back-ground with a duty, so that we 
are not at the unrestrained mercy of the present and possible future 
Congresses. 


F. W. G. 


EXTRACT FROM LETTER OF THOMAS JEFFERSON TO JAMES 
MADISON. 
(Jefferson’s W’ks Ford’s Ed. 473 at p. 475.) 
Paris, December 20, 1787. 

‘*T like much the general idea of framing a government, 
which should go on of itself, peaceably, without needing con- 
tinual recurrence to the State legislatures. I like the organi- 
zation of the government into legislative, judiciary and exe- 
cutive. I like the power given the legislature to levy taxes, 
and for that reason solely, I approve of the greater House 
being chosen by the people directly. For though I think a 
House so chosen, will be very far inferior to the present 
Congress, will be very illy qualified to legislate for the Union, 
for foreign nations, ete., yet this evil does not weigh against 
the good, of preserving inviolate the fundamental principle, 
that the people are not to be taxed but by representatives 
chosen immediately by themselves. I am captivated by the 
compromise of the opposite claims of the great and little 
States, of the latter to equal, and the former to proportional 
influence. I am much pleased, too, with the substitution of 
the method of voting by persons, instead of that of voting by 
States: and I like the negative given to the Executive, con- 
jointly with a third of either House; though I should have 
liked it better, had the judiciary been associated for that pur- 
pose, or invested separately with a similar power. There are 
other good things of less moment. I will now tell you what I 
do not like. First, the omission of a bill of rights, providing 
clearly, and without the aid of sophism, for freedom of re- 
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ligion, freedom of the press, protection against standing 
armies, restriction of monopolies, the eternal and unremitting 
foree of the habeas corpus laws, and the trials by jury in all 
matters of fact triable by the laws of the land, and not by 
the laws of nations. To say, as Mr. Wilson does, that a bill 
of rights was not necessary, because all is reserved in the case 
of the general government which is not given, while in the 
particular ones, all is given which is not reserved, might do 
for the audience to which it was addressed: but it is surely 
a gratis dictum, the reverse of which might just as well be 
said; and it is opposed by strong inferences from the body 
of the instrument, as well as from the omission of the clause 
of our present Confederation, which had made the reserva- 
tion in express terms. It was hard to conclude, because 
there has been a want of uniformity among the States as to 
the cases triable by jury, because some have been so in- 
cautious as to dispense with this mode of trial in certain 
cases, therefore, the more prudent States shall be reduced to 
the same level of calamity. It would have been much more 
just and wise to have concluded the other way, that as most 
of the States had preserved with jealousy this sacred palla- 
dium of liberty, those who had wandered, should be brought 
back to it; and to have established general right rather than 
general wrong. For I consider all the ill as established, 
which may be established. I have a right to nothing, which 
another has a right to take away; and Congress will have a 
right to take away trials by jury in all civil eases. Let me 
add, that a bill of rights is what the people are entitled to 
against every government on earth, general or particular; 
and what no just government should refuse, or rest on in- 
ference. 

‘‘The second feature I dislike, and strongly dislike, is 
the abandonment, in every instance, of the principle of ro- 
tation in office, and most particularly in the case of the 
President. Reason and experience tell us, that the first mag- 
istrate will always be re-elected if he may be re-elected. He 
is then an officer for life. This once observed, it becomes of 
so much consequence to certain nations, to have a friend or 
foe at the head of our affairs, that they will interfere with 
money and with arms. A Calloman, or an Angloman, will be 
supported by the nation he befriends. If once elected, and 
at a second or third election outvoted by one or two votes, he 
will pretend false votes, foul play, hold possession of the 
reigns of government, be supported by the States voting for 
him, especially if they be the central ones, lying in a compact 
body by themselves, and separating their opponents; and 
they will be aided by one nation in Europe, while the ma- 
jority are aided by another. The election of a President of 
America, some years hence, will be much more interesting 
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to certain nations of Europe, than ever the election of a King 
of Poland was. Reflect on all the instances in history, ancient 
and modern, of elective monarchies, and say, if they do not 
give foundation for my fears; the Roman Emperors, the 
Popes while they were of any importance, the German Em- 
perors till they became hereditary in practice, the Kings of 
Poland, the Deys of the Ottoman dependencies. It may be 
said, that if elections are to be attended with these disorders, 
the less frequently they are repeated the better. But ex- 
perience says, that to free them from disorder, they must be 
rendered less interesting by a necessity of change. No for- 
eign power, nor domestic party, will waste their blood and 
money to elect a person, who must go out at the end of a 
short period. The power of removing every fourth year by 
the vote of the people, is a power which they will not exer- 
cise, and if they were disposed to exercise it, they would not 
be permitted. The King of Poland is removable every day 
by the diet. But they never remove him. Nor would Russia, 
the Emperor, ete., permit them to do it. Smaller objections 
are, the appeals on matters of fact as well as law; and the 
binding all persons, legislative, exeeutive and judiciary by 
oath, to maintain that constitution. I do not pretend to de- 
cide, what would be the best method of procuring the estab- 
lishment of the manifold good things in this constitution, and 
of getting rid of the bad. Whether by adopting it, in hopes 
of future amendment; or, after it shall have been duly 
weighed and canvassed by the people, after seeing the parts 
they generally dislike, and those they generally approve, to 
say to them, ‘We see now what you wish. You are willing to 
give to your federal government such and such powers: but 
you wish, at the same time, to have such and such funda- 
mental rights secured to you, and certain sources of coneul- 
sion taken away. Be it so. Send together your deputies 
again. Let them establish your fundamental rights by a 
sacrosanct declaration, and let them pass the parts of the con- 
stitution you have approved. These will give powers to your 
federal government sufficient for your happiness.’ 

‘*This is what might be said, and would probably pro- 
duce a speedy, more perfect and more permanent form of 
government. At all events, I hope you will not be dis- 
couraged from making other trials, if the present one should 
fail. We are never permitted to despair of the common- 
wealth. I have thus told you freely what I like, and what I 
dislike, merely as a matter of curiosity; for I know it is not 
in my power to offer matter of information to your judgment, 
which has been formed after hearing and weighing every 
thing which the wisdom of man could offer on these subjects. 
I own, I am not a friend to a very energetic government. It 
is always oppressive. It places the governors indeed more 
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at their ease, at the expense of the people. The late rebellion 
in Massachusetts has given more alarm, I think it should have 
done. Calculate that one rebellion in thirteen States in the 
course of eleven years, is but one for each State in a century 
and a half. No eountry should be so long without one. Nor 
will any degree of power in the hands of government, prevent 
insurrections. In England, where the hand of power is heav- 
ier than with us, there are seldom half a dozen years with- 
out an insurrection. In France, where it is still heavier, but 
less despotic, as Montesquieu supposes, than in some other 
countries, and where there are always two or three hundred 
thousand men ready to crush insurrections, there have been 
three in the course of the three years I have been here, in 
every one of which greater numbers were engaged than in 
Massachusetts, and a great deal more blood spilt. In Turkey, 
where the sole nod of the despot is death, insurrections are 
the events of every day. Compare again the ferocious dep- 
redations of their insurgents, with the order, the moderation 
and the almost self-extinguishment of ours. And say, finally, 
whether peace is best preserved by giving energy to the gov- 
ernment, or information to the people. This last is the most 
certain, and the most legitimate engine of government. Edu- 
eate and inform the whole mass of the people. Enable them 
to see that it is their interest to preserve peace and order, and 
they will preserve them. And it requires no very high degree 
of education to convince them of this. They are the only sure 
reliance for the preservation of our liberty. After all, it is my 
principle that the will of the majority should prevail. If 
they approve the proposed constitution in all its parts, I shall 
coneur in it cheerfully, in hopes they will amend it, whenever 
they shall find it works wrong. This reliance cannot deceive 
us, as long as we remain virtuous; and I think we shall be 
so, as long as agriculture is our principle object, which will 
be the ease, while there remain vacant lands in any part of 
America. When we get piled upon one another in large 
cities, as in Europe, we shall become corrupt as in Europe 
and go to eating one another as they do there. I have tired 
you by this time with disquisitions which you have already 
heard repeated by others, a thousand and a thousand times; 
and therefore, shall only add assurances of the esteem and 
attachment, with which I have the honor to be, Dear Sir, 
your affectionate friend and servant, 


Tu: JEFFERSON. 


‘“*P.S. The instability of our laws, is really an im- 
mense evil. I think it would be well to provide in our con- 
stitutions, that there shall always be a twelvemonth between 
the engrossing a bill and passing it: that it should then be 
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offered to its passage without changing a word: and that if 
circumstances should be thought to require a speedier pas- 
sage, it should take two-thirds of both Houses, instead of a 
bare majority.’’ 


EXTRACT FROM LETTER OF THOMAS JEFFERSON TO WILLIAM 
CARMICHAEL. 


(W’ks Ford’s Ed. V. 22 at p. 24.) 
Paris, June 3, 1788. 


‘*The following is a state of the progress and prospects 
of the new plan of government. 

‘*The conduct of Massachusetts has been noble. She ac- 
cepted the constitution, but voted that it should stand as a 
perpetual instruction to her Delegates, to endeavor to obtain 
such and such reformations; and the minority, though very 
strong both in numbers and abilities, declared viritim and 
seriatim, that acknowledging the principle that the majority 
must give the law, they would now support the new consti- 
tution with their tongues, and with their blood, if necessary. 
I was much pleased with many and essential parts of this 
instrument, from the beginning. But I thought I saw in it 
many faults, great and small. What I have read and re- 
flected, has brought me over from several of my objections, of 
the first moment, and to acquiesce under some others. Two 
only remain, of essential consideration, to wit, the want of a 
bill of rights, and the expunging the principle of necessary 
rotation in the offices of President and Senator. At first, I 
wished that when nine States should have accepted the con- 
stitution, so as to insure us what is good in it, the other four 
might hold off till the want of the bill of rights at least, 
might be supplied. But I am now convinced that the plan 
of Massachusetts is the best, that is, to accept, and to amend 
afterwards. If the States which were to decide after her, 
should all do the same, it is impossible but they must obtain 
the essential amendments. It will be more difficult, if we 
lose this instrument, to recover what is good in it, than to 
correct what is bad, after we shall have adopted it. It has, 
therefore, my hearty prayers, and I wait with anxiety for 
news of the votes of Maryland, South Carolina, and Virginia. 
There is no doubt that General Washington will accept the 
Presidentship ; though he is silent on the subject. He would 
not be chosen to the Virginia convention.’’ 
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NOTE ON ACTION FOR DEATH ARISING OUT OF IN- 
JURIES RECEIVED IN EMPLOYMENT. 


A, neither a domestic servant nor a farm laborer, dies from in- 
juries received in the course of his employment. The employer’s 
negligence contributed to the injury, which is received subsequent 
to the taking effect of the General Laws. The employer is not in- 
sured under the workmen’s compensation act. 

In an action for death resulting from personal injuries so sus- 
tained, is the defence open to the employer that the employee was 
negligent, that the injury was caused by the negligence of a fellow 
employee, or that the employee had assumed the risk of injury? 

It would seem from the terms of Section 66 of General Laws, 
Chapter 152, where the pertinent provisions of the workmen’s com- 
pensation act are found, that there is but one answer to this ques- 
tion, namely that such defenses are not open. But the wording of 
the General Laws, statements in the Opinion of the Justices passing 
on the constitutionality of the compensation act, and decisions of 
the supreme judicial court leave the matter open to some doubt. 

In the first place the right of action for death arising out of 
injury is purely statutory. (Carey v. The Berkshire Railroad Com- 
pany, 1848, 1 Cush. 475) (McDonnell v. Berkshire Street Railway, 
1922, 243 Mass. 94, 95). The present statutory provisions giving 
such right of action against an employer because of the death of an 
employee occurring in the course of employment are found, exclu- 
sive of the workmen’s compensation act, in G. L. Ch. 229, sections 3, 
4, 7-11, inclusive. 

The pertinent sentence of section 3 is as follows: ‘‘If an em- 
ployee of a railroad corporation, being in the exercise of due care 
(italies in all cases mine) is killed under such circumstances as 
would have entitled him to maintain an action for damages against 
such corporation if death had not resulted, the corporation shall be 
liable in the same manner and to the same extent as it would have 
been if the deceased had not been an employee.’’ 

What is the effect of the words ‘‘being in the exercise of due 
care’’ in the above section? Unless it be disregarded entirely, it is 
in square contradiction to the provisions of G. L. Ch. 152, Sect. 66, 
that it shall not be a defence in an action to recover damages for 
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personal injuries or for death resulting from personal injuries sus- 
tained by an employee in the course of his employment, that the em- 
ployee was negligent. 

In Hix v. New York Central & Hudson River Railroad, 1918, 
230 Mass. 309, the court said concerning an accident occurring m 
1913, (p. 312): ‘‘The defendant railroad company was not a sub- 
scriber under the workmen’s compensation act, St. 1911, C. 751; 
and it is argued by the plaintiff that the company is deprived of 
the defences of contributory negligence and assumption of risk on 
the part of the intestate, by virtue of the provisions of Part 1, Sect. 
1 of the act. On the other hand, the defendant contends that the 
‘ailroad death statute, under which this action is brought, is not 
affected by the provisions in the workmen’s compensation act deal- 
ing with the death of employees. Assuming without deciding, that 
the defendant’s contention is correct, nevertheless in this case there 
was ample evidence of the intestate’s due care. . . . And as the as- 
sumption of risk was a matter of affirmative defence, it was for the 
jury to decide whether it was made out.’’ 

The Hix case certainly raises a doubt whether or not the work- 
men’s compensation act refers to railroad companies. 

The Hix case appears to be the only case reported in the books 
(through volume 245) where the representatives of a railroad em- 
ployee recovered in an action against the railroad to recover 
damages for death from injuries received since the effective date of 
the workmen’s compensation act. In all the other reported cases,' 
verdicts were ordered for the company by reason of lack of evidence 
of negligence. In one of them, Lyford v. Boston & Maine, the Chief 
Justice says: ‘‘As the defendant does not appear to have been a 
subseriber under the workmen’s compensation act,” the decisive act 
is whether there was any evidence tending to show negligence on the 
part of the defendant or its servants.”’ 

G. L. Chapter 229, Section 4, gives a cause of action :—‘‘If as 
a result of the negligence of an employer himself, or of a person for 
whose negligence an employer is liable under section one of chapter 
one hundred and fifty-three, an employee is instantly killed, or dies 
without conscious suffering ...’’ This section does not apply to 


1 Ashton v. Boston & Maine, 1915, 222 Mass. 65 (as explained by Bernabeo v. Kaul- 
back, 1917, 226 Mass. 128, 131); Lyford v. Boston & Maine Railroad, 1917, 227 Mass. 10; 
Herlihy v. New York, New Haven & Hartford Raiiroad Co., 1917, 227 Mass. 168; 
Moynihan v. Boston & Maine Railroad, 1917, 227 Mass. 180; Papandrianos v. New York 
Central and Hudson River Railroad Company, 1923, 244 Mass. 216. 

2 It is believed that no railroad doing business in Massachusetts is a subscriber under 
the workmen’s compensation act. , 
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injuries caused to domestic servants or farm laborers by fellow em- 
ployees. 

G. L. Chapter 229, Section 7, gives a cause of action for death 
not instantaneous or preceded by conscious suffering: ‘‘If a cause 
of action exists against an employer under section one of chapter 
one hundred and fifty-three, or because of the negligence of the em- 
ployer himself, . . .’’ 

In other words, the statutory action for death resulting from 
injuries received by an employee in the course of employment (not 
including railroad employees) unless the injury was caused by the 
employer himself, depends on the injury being one which would, if 
the employee had lived, have given him a cause of action under sec- 
tion one of chapter one hundred fifty-three. 

Now what is section one of chapter one hundred fifty-three? 
It is a re-enactment of certain sections of Acts of 1887, Chapter 270, 
the original Massachusetts Employers’ Liability Act. The section 
is long; in the first line it says: ‘‘If personal injury is caused to an 
employee, who, at the time of the injury is in the exercise of due 
care by reason of, ete;’’ it then instances the negligence of certain 
persons, who, under the common law, would have been regarded as 
fellow servants of the injured employee. If these conditions are 
satisfied: ‘‘The employee, or his legal representatives, shall, subject 
to the eight following sections, have the same rights to compensa- 
tion and of action against the employer as if he had not been an 
employee, nor in the service, nor engaged in the work, of the em- 
ployer.’’ 

The eight sections referred to allude to a variety of subjects, 
among which are circumstances under which assumption of risk 
shall be a defence. In other words, the cause of action for death 
given under sections 4 and 7 of chapter 229, when the injury is not 
caused by the negligence of the employer himself, depends on the 
employee having been in the exercise of due care, and allows for the 
assumption of risk being a defence. 

It would seem, therefore, that section 66 of chapter 152, is in 
this respect in square contradiction to sections 4 and 7 of chapter 
229. The former says, that in an action for death, it shall not be a 
defence that the employee was negligent or had assumed the risk; 
the latter says that the employee must be in the exercise of due care, 
and in certain cases must be held to assume the risk of injury. 

In view of the re-enactment both of the workmen’s compensa- 
tion act and the employer’s liability act in the General Laws, the 
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fact that the workmen’s compensation act was originally enacted 
years subsequent to the original enactment of the employer’s lia- 
bility act, apparently is not a conclusive, if indeed it is a material 
factor in the legal situation existent subsequent to the taking effect 
ot the General Laws. ‘‘The precepts were issued under the au- 
thority of R. L. e. 167, Section 80. This is a codification of statutes 
which were passed some years after the enactment of the statute 
now contained in R. L. ¢. 170, Section 1, and the plaintiff contends 
that it ought to be construed as modifying or repealing in part the 
earlier act so far as to allow an action to be maintained against a 
non-resident defendant, though not personally served on, if an 
effectual attachment of his property within the Commonwealth is 
made either upon the original writ or upon the later special precept. 
There is plausibility in the argument, but it cannot now be sus- 
tained. In the revision of 1901 the legislature included both these 
statutes in the Revised Laws, unchanged in any substantial respect. 
This manifests the legislative intention to continue in full force, un- 
changed by their legislation, the provisions of Pub. Sts. c. 164, See- 
tion 1, now embodied in R. L. e. 170, Section 1. We cannot treat a 
statute as repealed in part or altered by other legislation in the face 
of its later affirmation by the legislature.’’ (Roberts v. Anheuser 
Busch Brewing Association, 1913, 215 Mass. 341, 342.) 

The reported cases through 245 Massachusetts show four death 
cases arising from injuries suffered in the course of employment 
(not ineluding railroad employment) since the effective date of the 
workmen’s compensation act. In two of them, Walsh v. Turner 
Centre Dairying Association, 1916, 223 Mass. 386, and Ford v. Tri- 
dent Fisheries Company, 1919, 232 Mass. 400, verdicts were ordered 
for the defendant because of lack of evidence of negligence.’ In an- 
other ease, McDonnell v. Berkshire Street Railway, 1922, 243 Mass. 
94, the employee received fatal injuries within two days after the 
employer had given notice that it was insured under the compensa- 
tion act. The court held that an insured employer could not be held 
liable under the employer’s liability act and ordered a verdict for 
the defendant. In the fourth case however, Schlehuber v. American 
Express Company, 1918, 230 Mass. 347, where the plaintiff’s in- 


3In the recent case of Gerry, Admx. v. Worcester Consolidated Strect Railway Com- 
pany, April 15, 1924, 1231 Advance Sheets, the court directed a verdict for the defendant 
because in a case where the employee was injured October 1, 1920, and died as a result 
November 22, 1920, the administratrix attempted to sue under St. 1909, C. 514, S. 128, 
as amended by St. 1915, Ch. 179 (now G. L. Ch. 229, Sect. 7) for the death alone, 
excluding the conscious suffering, damages for which at common law were sought in 
another action. 
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jury was caused by the negligence of a fellow servant and where 
death was preceded by conscious suffering, the court said (p. 348) : 
‘‘The defendant was not insured under the workmen’s compensa- 
tion act; consequently it was no defence to the plaintiff’s case that 
Joseph Schlehuber himself was negligent, or that he assumed the 
risk, or that the injury was caused by the negligence of a fellow 
employee. (St. 1911, C. 751, Part 1, Section 1.)’’ In other words, 
the Schlehuber case disregards entirely the provisions of G. L. 
Chapter 153 (formerly found in Acts of 1909, Chapter 514, Sections 
127, 128 and 134) regarding the matter of the employee’s due care 
and assumption of risk. 

It would seem, therefore, that the chapters of the General Laws 
relating to the recovery for death arising out of injuries sustained 
in the course of employment, when the employer is not insured, 
should be redrawn. Possibly Chapter 153 should be entirely 
eliminated on the ground that the provisions and policy of the em- 
ployer’s liability act are no longer of any importance in the Com- 
monwealth. At any rate it should be made clear and positive in the 
statutes that in all death cases arising out of deaths sustained in 
industrial employment, the provisions of Chapter 152, Section 66 
should control, that it shall not be a defence that the employee was 
negligent, that the injury was caused by the negligence of a fellow 
employee, or that the employee had assumed the risk of injury.‘ 


JAMES M. ROSENTHAL, 


Pittsfield, Mass. 


March 19, 1924. 








*It is true that in the Opinion of the Justices (209 Mass. 607, 610, 611) the justices 
said that the above section doing away with the three defences referred to actions at 
common law. In view of the fact that the section expressly contains the phrase “or for 
death resulting from personal injury’, it is difficult to see just what the learned justices 
meant by “‘actions at common law”, in the face of the court’s oft cited statement that 
there is no right at common law to recover damages for the death of a human being. 
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DOES THE I. AND R. AMENDMENT AUTHORIZE AN ‘‘INI- 
TIATIVE”’ PETITION FOR ANOTHER CONSTITU- 
TIONAL CONVENTION? 

To many members of the bar the discussion of the meaning of 
constitutional questions, especially under the recent amendments, 
seems somewhat academic. They assume that the questions involved 
are remote from immediate practical problems and that they need 
not bother about them. The filing of an ‘‘initiative’’ petition last 
October for another constitutional convention, however, brings into 
the immediate foreground very practical questions involving the 
foundations of the State government, of which the bar in general 
and the public are complacently unaware. The purpose of this 
article is to explain these questions and attempt to answer them. 
The fact that the ruling of the attorney-general on the ‘‘initiative’’ 
problem is questioned, is not to be regarded as a criticism of the 
properly cautious attitude of the Attorney-General’s Department in 
ruling upon so involved a question submitted to him in the midst 
of other business. 

The ‘‘initiative’’ petition for a convention, which suggested this 
discussion, was not signed by the required number of registered 
voters before the time for completing signatures expired on De- 
eember 5, 1923. Accordingly the question did not arise for immedi- 
ate consideration at the recent session of the legislature. The fact 
that the petition was started, however, shows that it is a distinctly 
practical question which may arise at the beginning of any legis- 
lative session. Accordingly the legal problem should be understood 
by the legislature and the bar and thought about in advance of the 
occasion when it must be answered. 


THE Way IN WHICH THE QUESTION OF LAW WOULD ARISE. 


If such a petition should at any time receive the number of 
signatures required for ‘‘initiative petitions’’ and be transmitted by 
the Seeretary of the Commonwealth to the Clerk of the House of 
Representatives, the ‘‘important question of law’’ in the language 
our constitution would arise, whether the documents transferred 
had any legal character or effect which gave rise to any constitu- 
tional duty on the part of the legislature. Upon the transmission 
of legal initiative petitions, the I. and R. amendment provides that 
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‘‘The proposed measure shall then be deemed to be introduced and 
pending,’’ and it becomes the duty of the legislature to consider it 
in the manner specified in the amendment, and the right of peti- 
tioners to foree the question on to the ballot arises after the con- 
sideration by the legislature and its failure to pass what the peti- 
tion requests. If the petition thus transmitted, however, is not 
legally authorized, of course, it has no more legal effect than a 
piece of blank paper and the legislature has no duties in regard 
to it. It would probably be found advisable, therefore, in the case 
ot the transmission of such a paper, for the House to eall for an 
advisory opinion of the justices as to the effect of the papers trans- 
mitted and the duty of the House in regard to them, in order that 
the time of the legislature might not be taken up with unnecessary 
diseussion of an unauthorized petition. The question might also be 
raised perhaps by the Governor and Council in a request for an 
advisory opinion as to whether the Seeretary of the Commonwealth 
had any duties at all in regard to such a petition and whether or 
not he should transmit it to the House. Of course, the question 
might also arise at later stages in some form of litigation. 

The following discussion appeared in the Springfield Union, the 
Springfield Republican, and the Lowell Courier-Citizen for October 
25, 1923, and is here reprinted for permanent reference. 


A LETTER TO THE PRESS. 


““As ‘reported in the press an ‘Initiative’ petition was 
filed Oct. 9 with the Secretary of the Commonwealth for an- 
other constitutional convention and is now being circulated 
for the additional signatures necessary before it can be pre- 
sented to the Legislature. The Attorney General has certi- 
fied that the petition and the act filed with it are in the 
proper form and do not come within the matters ‘excluded’ 
by the I. and R. amendment from the operation of the ‘ Initia- 
tive’. 

‘*With all due respect to the Attorney General’s conclu- 
sion, I think in the pressure of other work, certain considera- 
tions have not been called to his attention and I submit that 
the petition is illegal, as not authorized by the Constitution. 
As the I. and R. amendment is based on the theory of an in- 
formed electorate, this seems a matter of sufficient importance 
to call for a publie statement in simple language of the con- 
stitutional reasoning involved, so that the citizens may under- 
stand why the petition is illegal and why the signatures 
appended to it even if the required number are secured, will 
have no legal effect. 
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‘*The I. and R. amendment provides that constitutional 
amendments and ‘laws’ may be petitioned for by the ‘initia- 
tive’ with certain specified exceptions, which are expressly 
excluded by a clause that says no measure ‘which relates’ to 
them shall be ‘proposed’ or be the subject of such a peti- 
tion. In other words, the Constitution provides that only 
constitutional amendments on specified subjects not within 
the excluding clause may be thus initiated. There is no 
authority for thus initiating any other form of action relating 
to the Constitution. The provision that ‘laws’ may be thus 
initiated is subject to the same exceptions as to subjects. 

‘‘The obvious reason for the clause as to ‘excluded 
matters’ was to prevent the agitation of religious and other 
prejudices by signature campaigns. Now the function of a 
constitutional convention unlimited in its scope of subjects is 
to consider all such matters, and, if it sees fit, to submit 
amendments relating to them. 

‘*To say, therefore, that, while no one excluded subject 
can be thus agitated, a petition for a convention to discuss 
them all is legal, is like saying that it is illegal to break one 
window in a house, but if all the windows are broken at 
onee it is legal. It seems inconceivable that the courts would 
attribute any such extraordinary intention either to the 
recent convention of 1917, which submitted the I. and R. 
amendment, or to the voters who adopted it. 

**Such a ‘joker’ in regard to,the fundamental rights of 
citizens of Massachusetts would be of too serious a nature to 
be charged to that convention. The sound interpretation of 
the excluding clause, therefore, seems in itself to show the 
illegality of the petition now being circulated. 

‘*But there is a still further answer. A constitutional 
convention is an extraconstitutional body. It is not a ‘revo- 
lutionary’ body in any dramatic sense, or even in the sense 
in which that adjective might be used in describing the 
original convention of 1780 which was held during the Revo- 
lution. Accordingly, the word ‘revolutionary’ sometimes 
used in discussing such bodies, is misleading, because it has 
vague sensational ‘meanings. 

‘‘The powers of a convention are recognized by the Pre- 
amble and Articles 4, 5 and 7 of the Bill of Rights and Arti- 
cle 10 of Chapter VI of the Frame of Government, as inher- 
ent powers of the people in the background of our Govern- 
ment, but the machinery for their exercise is not created by 
the Constitution. 

‘‘The method of obtaining the evidence of the popular 
will for the purpose of exercising these powers, while it is 
extra-constitutional in the sense that it is not specified, is a 
matter peculiarly within the legislative function as repre- 
sentative of all the people. The Legislature is the only body 
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which thus represents all the people and which is entitled, 
therefore, to specify such methods. Unless this is recog- 
nized as part of the legislative function as a guide in deter- 
mining the effect of all such proceedings, there is no test 
whatever, except the ultimate test of physical force, either as 
a fact or a threatened possibility inducing acquiescence. 

‘The Legislature, however, in framing the machinery 
for ascertaining the popular will is bound to adopt some 
method reasonably adapted for so solemn a purpose. If they 
should adopt some method which was grossly unsuited to the 
purpose of ascertaining the popular will, it seems that no 
political situation would arise as a result of such action which 
the eourts should recognize. The constitutional convention 
of 1917 was planned in a reasonable manner and stood upon 
exactly the same footing as the Convention of 1820. 

‘*Such being the nature and position of a convention, it 
is obvious that an ‘act’ of the Legislature to ascertain 
whether the people wish to eall into being such an extra- 
constitutional body to overhaul and discuss all their funda- 
mental rights and governmental machinery, is not a ‘law’ in 
the ordinary sense in which that word is used in connection 
with ‘initiative’ petitions under the I. and R. It is a legis- 
lative act of a unique character which from its nature and in 
the absence of other specific provisions in the Constitution, 
ean originate only in the Legislature itself as representing all 
the people and not merely some of the people. 

‘*That this is so today, as it was when the conventions 
of 1820, 1853 and 1917 were held, is not an accident. The 
question of providing machinery for future conventions and 
for the submission of the question to the voters every 20 
years was debated at length in the convention of 1917 (De- 
bates Vol. III, pp. 1281-1301) and rejected for reasons 
which were summed up with striking good sense by Mr. 
Creed of Boston, in opposing reconsideration of the vote of 
rejection. 


He said: 


‘«*The fact is there is no need of this resolution.’ 
After referring to the I. and R. amendment and its 
provision for initiative and legislative proposals, he con- 
tinued: ‘And we also have the fact that if a situation 
arose in the Commonwealth, as it did in 1916, whereby 
the people . . ._ believed that there was a necessity 
for a convention . . . the pressure of public opin- 
ion would force the Legislature to call a constitutional 
convention.’ 


‘As to the suggestion that the question should go on 
the ballot every 20 years, Mr. Creed said: 
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d, ‘**A provision to put the question of a convention 

g- on the ballot every 20 years would mean that 
r- the people, perhaps, if there should be a spirited election 
st for governor or referendum matters or the question of 
as United States senator, might be diverted from that prop- 

osition and automatically believe that they should reply 
ry ‘*Yes’’ and have the convention called. There may be 
ne no great necessity for a convention. Specific-amend- 
Ay ment procedure may be all that is needed by the people 
1e during that 20-year period ; and yet the cities and towns, 
10 directly through the cost of primaries and election, and 
sh indirectly through the State tax, will be taxed $1,500,000 
yn for something which is not needed at that time in this 
yn State. . . . Wedo not want a convention every 20 
years at the cost of the taxpayers.’ 
™ ** All these remarks of Mr. Creed as to the proposal for 
“a placing the question on the ballot every 20 years apply, of 
“4 course, with even greater force to the idea of allowing a 
n campaign for signatures to an initiative petition for a con- 
n vention te be carried on for the purpose of putting the ques- 
g. tion on the ballot every three years or so, when any group 
n of individuals may see fit to agitate the question. 
n, ‘‘The convention certainly did not intend to encourage 
ll any group of secretive fanaties to agitate for proposals, per- 
haps like the Oregon school law, to suppress private schools, 
” under the cloak of a petition for a convention. The petition 
e now in circulation seems clearly illegal, and its circulation 
d for signatures futile.”’ 
() F. W. GRINNELL. 
>. Boston, Oct. 24, 1923. 
1S 
r. A CoMMENT. . 
. After this letter was published the writer received the follow- 
ing comment in answer to it: 

; ‘*In one sense, ‘law’ is synonymous with ‘statute’. In 
. Swift v. Tyson, 16 Pet. 1, 18, it is defined as ‘a rule or en- 
ts actment promulgated by the legislative authority of a State.’ 
1- The word ‘law’ seems to be used in other parts of the Con- 
n stitution in the sense of a legislative enactment. See Mass. 
y Const., pt. II, see. I, art. II and IV, and Cf. Amend. IX. 
y Cf. also G. L., e¢. 4, see. 1, and e. 5, heading. 

a- ‘*T should certainly hesitate to say that Gen. St. 1916, e. 
ul 98 [the recent Convention Act] is not a law in the sense used 

in the Forty-eighth Amendment. It is entitled ‘An Act, 
4 ete.,’ contains the usual enacting clause and was approved 


by the Governor. In that respect it differs from a proposed 
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constitutional amendment; nor does it purport to be a re- 
solve, which also seems to be included within the description 
of laws, as that word is used in Mass. Const., pt. II, see. I, 
art. II.’ 


FURTHER DISCUSSION. 

This suggestion must be answered. An examination of Hoar’s 
**Constitutional Conventions’’ which was published in 1917 and 
the references therein collected discloses the fact that authority 
may be found for all kinds of ideas as to the nature and position 
of constitutional conventions, the procedure by which they are 
brought into existence, their relations to other bodies, and the effect 
of their action. It is interesting that while the American people 
introduced the idea of a constitutional convention into the science 
of government and made it work in practice, there have been, and 
still are, all kinds of vague rhetorical theories as to the nature and 
purpose of such a body in organized society. Fortunately, the 
Supreme Judicial Court of Massachusetts has been particularly 
careful not to indulge in rhetorical theories or dogmatic assertions 
as to the nature of such tremendous engines of government, but 
have carefully confined themselves to answering specific questions 
when they have been submitted to them and thus have left the 
general subject open for consideration free from the complications 
of too much rhetoric. 

The modern American constitutional convention originated in 
New England and appears to have been first publicly suggested in a 
resolution of the town of Concord (see frontispiece to Manual of the 
Convention of 1917) and, in view of all the inconsistent views 
which have been expressed in different parts of the country, the 
solution of the question in Massachusetts, when it arises, would 
seem to call for independent reasoning, not upon the theory that a 
constitutional convention is a mechanical device, but that it is, 
when in existence, a very human body with tremendous powers. 
Whatever it may be elsewhere, it is submitted that the true nature 
and position of a constitutional convention in Massachusetts de- 
pends on fair principles which stand out in Massachusetts history. 

In the newspaper statement above quoted, it is suggested that 
the submission to the people of the question of calling a convention 
‘is not a ‘law’ in the ordinary sense in which that word is used’’ 
in the I. and R. amendment, but that ‘‘it is a legislative act of 
unique character’’ essentially a representative action and, there- 
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fore, solely within the power of the General Court under the con- 
stitution. That this is no new suggestion is shown by the advisory 
opinion of the justices (Shaw, C. J., Putnam, Wilde and Morton, 
JJ.) to the House of Representatives in 1833 (6 Cush. ). They 
referred to the fact that ‘‘The constitution has vested no authority 
in the legislature in its ordinary action to provide by law for sub- 
mitting to the people the expediency of calling a convention,’’ (Cf. 
Hoar’s ‘* Constitutional Conventions,’’ 64). 

The indiseriminate use of the word ‘‘revolutionary’’ is also 
referred to in the newspaper statement quoted. The words ‘‘revo- 
lution’’ and ‘‘revolutionary’’ are used to describe all kinds of 
things from the French Revolution to changes in the style of dress. 
For examples of their use in connection with this subject, compare 
Hoar, pp. 32-33. How little meaning such words have if used to 
describe steps in the constitutional development of Massachusetts, 
even including the first steps which were taken during ‘‘The Revo- 
lutionary War,’’ may be gathered from a brief account of what 
happened. This story may help us to get our constitution and the 
position of the various conventions in better perspective. 

The last regular General Court held under the Provinee Char- 
ter was dissolved by Governor Gage in June, 1774. County con- 
ventions were held during the summer as a result of which dele- 
gates were sent to the Continental Congress in Philadelphia and 
to a Provincial Congress which met at Concord in October. ‘‘Dur- 
ing the next nine months, Massachusetts was governed by the suc- 
cessive provincial congresses. These were simply revolutionary 
conventions, state editions of the Continental Congress at Philadel- 
phia. Each town sent as many delegates as it liked. . . . On 
May 5, 1775, after the Concord fight, it declared General Gage no 
longer the lawful governor.’’ (Manual of Constitutional Conven- 
tion, 1917.) On May 16 it addressed a communication to the 
Continental Congress asking for advice ‘‘regarding the taking up 
and exercising the powers of civil government which we think 
absolutely necessary for the salvation of our country,’’ (See 
Journal of Provincial Congress, 230). 

On June 9, the Continental Congress adopted a resolution 
advising that, under the circumstances in Massachusetts, 


’ 


‘The Governor and Lieutenant-Governor are to be con- 
sidered as absent and their offices vacated and as there is ne 
Council there, and the inconveniences arising from the sus- 
pension of the powers of government are intolerable 
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that in order to conform as near as may be, to the substance 
and spirit of the charter, to be recommended to the Provin- 
cial Congress to write letters to the inhabitants of the several 
places, which are entitled to representation in assembly, re- 
questing them to choose such representatives; and that the 
assembly and Council should exercise the powers of govern- 
ment, until a governor of his majesty’s appointment will 
consent to govern the colony according to its charter.’”’ 


(Journals Provincial Congress 359, 741-2). 


This advice was followed and on June 20 the Provincial Con- 
gress ordered an election of a regular General Court under the 
Province Charter. The House of Representatives thus elected met 
at Watertown July 19, 1775, the third Provincial Congress dis- 
solving the same day. Two days later the House elected a council 
of 28 and the full General Court thus formed resolved that, 


‘*WHEREAS the late governor, lieutenant governor or 
deputy governor of the province, have absented themselves 
and have refused to govern the province according to the 
charter, the executive power according to said charter, de- 
volves upon the council.’’ 


The Provinee Charter amended by this legal fiction was the Consti- 
tution of the Colony and State of Massachusetts Bay to October 
25, 1780 (See Manual Con. Con. 1917, 12-13). 

What may be properly called the purely ‘‘revolutionary”’ 
period in the state government for the purposes of this discussion, 
therefore, seems to have ended practically in July, 1775. After that 
time, while the government was, of course, a de facto government, 
it was nevertheless based professedly upon the plan of the Prov- 
ince Charter, with the exception of the positions of governor and 
lieutenant governor, after the proposed plan suggested by Congress 
had been explained to the voters in the different towns, and repre- 
sentatives had been elected by them to serve in accordance with the 
distribution of such representatives under the charter. In other 
words, though a defective, temporary arrangement, it was, neverthe- 
less, an organized ordered government. 

Early in 1776, however, the ‘‘Berkshire Constitutionalists’’ 
under the lead of Thomas Allen began their activities and pre- 
sented a memorial that the old charter was dissolved by the war 
and that the General Court had no right to impose a new constitu- 
tion or the Province Charter over the people and requested the 
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General Court to frame a constitution ‘‘as the basis and groundwork 
of legislation’’ and refer it to the people for their approval. In 
September, 1776, the House requested the towns to vote whether or 
not they would authorize it to go into convention with the Council 
to frame a constitution and whether they wished it made public for 
‘*inspection and perusal of the inhabitants before the ratification 
thereof by the assembly’’. Less than half the towns voted. 

At this time, the town of Concord made the earliest suggestion 
yet discovered in American history of a modern constitutional con- 
vention. The General Court did not follow this advice but, in the 
face of further protests, resolved itself into a convention. In June, 
1777, it appointed a committee to draft a constitution. In Janu- 
ary, 1778 it again went into convention and in February submitted 
a document to the people for adoption or rejection. This was re- 
jected by an emphatie vote. Finally, in February, 1779, the Gen- 
earl Court adopted a resolve that those qualified to vote for rep- 
resentatives be lawfully warned at the town meetings in May to 
consider and determine the following questions: 


‘‘T. Whether they choose at this time to have a new 
constitution or frame of government made. 

‘*II. Whether they will empower their representatives 
for the next year to vote for the calling of a state convention 
for the sole purpose of forming a new constitution ; provided 
it shall appear to them, on examination, that a major part of 
the people . . . shall have answered the first question in 
the affirmative. ’”’ 


(See Journal Convention, Appendix No. 1, p. 189.) 


Thereafter in a resolve of June 15, 1779, it was recited that a 
large majority of the inhabitants of the towns were in favor of a 
new constitution and that it ought to be formed by a convention 
specially authorized to meet for that purpose. Accordingly, direc- 
tions were given for the selection of delegates to such a convention 
to meet in the following September for the purpose of framing a 
constitution and to instruct their delegates to transmit a copy of 
the form of the constitution to the towns for approval or dis- 
approval and: 


‘It is also recommended to the several towns 
to instruct their respective representatives to establish the 
said form of a constitution if, upon a fair examination, it 
shall appear that it is approved by at least two thirds of those 
present and entitled to vote.”’ 
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This resolve was adopted by the House, sent up for concurrence, 
*‘read and conecurred’’ in the council, and ‘‘consented to by a 
major part of the ecouncil,’’ (See Journal of Convention 5, 6). 

The first Massachusetts Convention, therefore, following out 
the suggestions in the Concord memorial, was the result of separate 
legislative acts, first, being the question whether a convention 
should be ealled by the legislature and, second, after an affirmative 
vote on that question, a legislative direction for the choice of dele- 
gates, the meeting of the convention, ete. 

It is noticeable that this separation of the question whether a 
convention should be called was subsequently embodied in article 
X of chapter VI of the constitution, which provides specifically that 
the voters should be asked that question in 1795 and that if the vote 
was in the affirmative then, by the second paragraph, it was pro- 
vided that a convention should be ealled. 

The purpose of the story recited above in detail is to present 
with some sense of historical perspective the gradual and orderly 
development of the idea of a Constitutional Convention in Massa- 
chusetts. 

The bearing of all this is still clearer when we consider the 
different meanings of the words ‘‘the people’’, not as used in 
political harangues, but as used in the constitution itself. In the 
advisory opinion submitted by the justices at the request of the 
Senate on April 16, 1917, they said that it was beyond the power 
of the legislature at that time to provide that ‘‘ All women entitled 
to register to vote for school committee shall be regarded as ‘ people’ 
within the meaning of the sentence in the convention act’’ (ce. 98 of 
acts of 1916), providing that any ‘‘revisions, alterations, or amend- 
ments’’ adopted by the convention ‘‘shall be submitted to the 
people for their ratification and adoption.’’ The justices pointed 
out that: 

‘The word ‘people’ may have somewhat varying signi- 
fications dependent upon the connection in which it is used. 
In some connections in the Constitution it is confined to citi- 
zens and means the same as eitizens. It excludes aliens. It 
includes men, women and children. It comprehends not 
only the sane, competent, law abiding and educated, but 
also those who are wholly or in part dependents and charges 
upon society by reason of immaturity, mental or moral de- 
ficieney or lack of the common essentials of education. All 
these persons are secured by the fundamental guarantees of 
the Constitution in life, liberty and property and the pur- 
suit of happiness, except as these may be limited for the pro- 
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tection of society. It is declared in the Preamble of our Con- 
stitution that ‘The body politic is formed by a voluntary 
association of individuals: it is a social compact, by which 
the whole people covenants with each citizen, and each 
citizen with the whole people, that all shall be governed by 
certain laws for the common good.’ In this sense ‘people’ 
comprises many who, by reason of want of years, of capacity 
or of the educational requirements of art. 20 of the Amend- 
ments of the Constitution, can have no voice in government 
and who yet are entitled to all the immunities and protection 
established by the Constitution. ‘People’ in this aspect is 
co-extensive with the body politic. But it is obvious that 
‘people’ cannot be used with this broad meaning in a polit- 
ical signification. The ‘people’ in this connection means 
that part of the entire body of inhabitants who, under the 
Constitution are entrusted with the exercise of the sovereign 
power and the conduct of the government. The ‘people’ in 
the Constitution in a practical sense means those who under 
the existing Constitution possess the right to the elective 
franchise and who, while that instrument remains in force 
unchanged, will be the sole organs through which the will 
of the body politic can be expressed. ‘People for political 
purposes must be considered synonymous with qualified vot- 
ers. . . . The ‘people’ who have a right to vote upon 
any essential aspect of the revision and change, either for 
members of the convention or the acceptance or rejection of 
its work, are the people who have a right to vote for State 
officers and upon State questions, namely, the voters as 
described by the Constitution itself.’’ 


’ 


The difference in the meaning of the word ‘‘people’’ thus 
pointed out, which is clear when one stops to think about it, demon- 
strates the fact that our representative form of government neces- 
sarily ineludes not only such representatives as the governor and 
members of the legislature, but that the people themselves in the 
sense of ‘‘qualified voters’’ are represntatives of that far larger 
body which includes as well all the men, women, and children 
whose rights are protected by the constitution and in trust for 
whom the qualified voters hold their right to vote. In other words 
the ‘‘voting people’’ hold their votes in trust for ‘‘all the people’’. 
(See Debates Con. Con. 1917, Vol. II, 7, 93, 293.) 

As Mr. Hoar says in the book referred to, 


‘*The people do not vote at a popular election any more 
than they vote at a session of the legislature. They speak 
only through representatives in either instance. The people 
include men, women, and children. In some governmental 
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functions, these people speak through the electors, in other 
instanees, through the legislature, but always through repre- 
sentatives.’’ Further, ‘‘The people can speak only through 
their representatives, the voters, and the voters can speak 
only at a regular election.’’ And it might be added only on 
questions legally submitted to them to vote upon. 


All this means that when we begin to talk about ‘‘the people’’ 
in one sense before we know it we are using the words in another 
sense, and unless we keep the distinction clearly in mind we are apt 
to find that we are talking nonsense. 

Coming now to the comparison of the I. and R. amendment 
with the original constitution— 

There is a provision in the tenth article of the Bill of Rights 
which is commonly forgotten, but which forms part of the back- 
ground of our government. It reads, 


‘*The people [obviously here it means all the people] of 
this Commonwealth are not controllable by any other laws, 
than those to which their representative constitutional body 
have given their consent.”’ 


This general provision, while it has been modified to some extent by 
the I. and R. amendment, cannot be ignored in connection with the 
reasonable interpretation of that amendment. The fact that the 
recent convention and the voters retained this clause in the Bill of 
Rights and inserted the excluding clauses in the I. and R. emphasizes 
the fact that the representative principle was intended to be 
preserved in regard to matters relating to the foundations of the 
government except so far as clearly and specifically modified. 
In ec. 1, s. 1, art. 3 of the constitution : 


‘‘Full power and authority are hereby given and 
granted to the said General Court from time to time to make, 
ordain, and establish all manner of wholesome and reasonable 
orders, laws, statutes and ordinances, directions and instruc- 
tions, either with penalties or without; so as the same be not 
repugnant or contrary to this constitution; as they shall 
judge to be for the good and welfare of this Commonwealth, 
and for the government and order thereof, and of the sub- 
jects of the same, and for the necessary support and defence 
of the government thereof; ete.’’ 


These words, many of which go back not only to the Province 
Charter of 1692, but the Colony Charter of Massachusetts Bay of 
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1629, describe the general legislative and suggest the general repre- 
sentative power of the General Court. 
In the definition of the I. and R., it is stated: 


‘Legislative power shall continue to be vested in the 
General Court; but the people reserve to themselves the pop- 
ular initiative, which is the power of a specified number of 
voters to submit constitutional amendments and laws to the 
people for approval or rejection; and the popular referen- 
dum, which is the power of a specified number of voters to 
submit laws, enacted by the General Court, to the people 
for their ratification or rejection.”’ 


Then follows the list of excluded matters such as religion, the 
judiciary, ete., limiting the seope of the initiative and ending with 
the provisions, ‘‘The limitations on the legislative power of the 
General Court in the constitution shall extend to the legislative 
power of the people as exercised hereunder.’’ This last clause, of 
course, is obviously an additional limitation specifically subjecting 
all proposals under the initiative to the Bill of Rights and to the 
constitutional principles applicable to the legislature which it is the 
duty of the court to apply. The clause can in no sense be con- 
strued as a grant or enlargement of power. 

The paragraph or ‘‘Preamble’’ of the I. and R. which is 
labeled ‘‘Definition’’ can not be read independently of the limita- 
tions in the paragraphs immediately following. As a matter of 
fact, the definition adds little, if anything, to the specific language 
in the paragraphs which follow it. For the most part, it is a 
rhetorical statement which contains, in the case of the ‘‘initiative’’ 
in particular, an explanation which attempts to identify a power 
reserved by ‘‘the people’’ to themselves with ‘‘the power of a speci- 
fied number of voters’’ to force the submission of certain measures 
‘to the people’’. This fact and rhetorical language, which is im- 
mediately limited by the excluding clauses, call for critical analysis 
in its interpretation when the great representative principle in the 
background of government is alleged to be affected. 

The use of the word ‘‘reserve’’ in particular when connected 
with the substance of the amendment requires analysis if the lan- 
guage is to be given any reasonable meaning. It is perfectly obvious, 
and has been ever since the matter was before the convention, that 
‘‘the people’’ of the Commonwealth did not ‘‘reserve’’ to themselves 
anything whatever by this amendment. What they did do was to 
separate from the general legislative power of the General Court a 
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limited power. This power over ‘‘all the people’’ was thus sepa- 
rated by the ‘‘voting people’’ and granted to any ten individual 
citizens and those who supported these with signatures. To this ex- 
tent, they modified our representative system as it existed previ- 
ously. This fact was specifically pointed out by ‘‘W.M. W.’’ 
(William M. Warren), one of the closest observers of the sessions 
of the convention, in an entertaining account which appeared in the 
Boston Herald for November 18, 1917. In discussing the ‘‘defini- 
tion’’ he said, ‘‘Just try to think it through. ‘The people reserve 
to themselves . . . the power of a certain number of voters’,— 
that is to say, a certain number of voters, not specified, have a power 
which the people reserve to themselves. See?’’ (Cf. also, another 
discussion of the ‘‘definition’’ in the Herald for November 29, 
1917.) 

It is submitted, therefore, that as far as any reservation of 
power is concerned, nothing of the kind took place. The effect of 
the I. and R. amendment was necessarily from its nature a strictly 
limited grant of power to individuals who while they hold their 
powers ‘‘in trust’’ theoretically, as they do their votes, yet have no 
official responsibility, but are subject merely to the sanctions of the 
criminal law and their own consciences as citizens of the Common- 
wealth in the use which they may make of the political power thus 
granted. Considering the nature of such a power and the lack of 
responsibility involved in its exercise, it is obvious that, as the con- 
stitution exists for the protection of the rights of the people as a 
whole, the exact scope of this power also calls for careful analysis 
in its interpretation which must not be clouded by vague rhetoric. 

Examined from this point of view, it seems clear that the 
limited power thus granted is very much narrower than the gen- 
eral legislative power and the still broader representative power 
conferred upon the General Court by the original constitution. 

The essential point to remember is that an affirmative answer 
to the question thus asked is a special extra Constitutional author- 
ity to the legislature. The General Court is not merely a legisla- 
ture in the sense of a lawmaking body, but also ‘‘the representative 
constitutional body’’ dsseribed in Art. X of the Bill of Rights above 
quoted and it is given power by e. 1, see. 1, art. 3, above quoted, to 
‘‘make, ordain and establish’’ not merely ‘‘laws’’ and ‘‘statutes”’ 
but ‘‘orders, ordinances, directions and instructions’’. The ‘‘initia- 
tive’’ as defined in the I. and R. amendment above quoted is the 
‘‘nower of a specified number of voters to submit constitutional 
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amendments and laws’’. The question and answer form the rec- 
ognized method of invoking the inherent but extra constitutional 
powers of the people. Under the constitutional principles of Massa- 
chusetts the legislature has no authority to call a convention with- 
out asking the ‘‘people’’ for authority to do so and in asking the 
question it acts not as a lawmaking body but as the only broadly 
‘‘representative constitutional body’’ through which the people as a 
whole can act under orderly legal principles in the exercise of the 
great powers in the background of our government. 

For these reasons the asking of this question is a unique act, 
fundamentally different from what the justices in the opinion in 6 
Cushing referred to as the ‘‘ordinary action’’ of the legislature in 
its law-making function. The fact that the legislature added to 
the questions the plans for selecting delegates in the so-called ‘‘con- 
vention acts’’ under which the convention of 1820, 1853 and 1917 
were held so that the voters pass on the plan as part of the ques- 
tion does not and cannot change the character of the legislative act 
performed—it simply enlarges the question, informs the voters more 
fully as to the method to be followed, if they want a convention, and 
secures their approval of the method as part of the answer to the 
essential question. The fact that all this is done in the convenient 
form ot a statute is not decisive. The substance of the thing done 
is perhaps a ‘‘direction or instruction’’ under ec. 1 s. 1 Art. 3 above 
quoted, to those who prepare the ballots as distinguished from a 
‘‘law’’ even though it is in the form of a statute. This estab- 
lished practice of submitting the method of choosing delegates 
as part of the question to be answered by the voters is an emi- 
nently fair one in accordance with Massachusetts principles, but 
it does not change the character of the representative act or make 
it any less unique. 

While the acts under which the conventions in 1820, 1853, and 
1917 were called were submitted to the governor for his approval, 
it may be open to question whether such approval is necessary 
(ce. f. Hoar ‘‘ Constitutional Conventions’’ ¢. VII and Mass. Const. 
e. 1, §1, Art. III). But, whether or not that is so, the powers 
invoked in submitting a convention act for popular vote have to do 
as already pointed out with what the justices in the advisory opin- 
ion in 1833, already mentioned, referred to as ‘‘natural rights and 
the inherent and fundamental principles upon which civil society 
is founded rather than any question upon the nature, construction, 
and operation of the existing Constitution of the Commonwealth 
and the laws made under it’’. (See also 226 Mass. 610.) 
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As a proper method of invoking such natural or extra eonsti- 
tutional powers, this method above deseribed and followed since 
1778, is expressly recognized in Article X of C. VI of the frame 
of government, in which the General Court was specifically directed 
by the constitution to order the qualified voters in their respective 
towns and plantations ‘‘to convene for the purpose of collecting 
their sentiments on the necessity or expediency of revising the 
constitution. ’’ 

It is one of the curious facts in the history of the recent con- 
vention that the committee on the so-called ‘‘Rearrangement’’ con- 
sidered this provision so ‘‘obsolete through expiration’’ as to call 
for its omission from the constitution. This omission, among other 
‘*substantive’’ changes, was, it is submitted, one of the glaring 
defects of the ‘‘rearrangement’’ beeause, while the date of 1795 
and the method of convening the voters for such a purpose as speci- 
fied may be considered ‘‘obsolete through expiration,’’ the express 
recognition of the principle of a constitutional convention called by 
the ‘‘people’’, after the ‘‘people’’, speaking through their repre- 
sentatives in the General Court, have submitted the question of 
ealling such a convention to the voters, is not at all obsolete, but 


underlies every constitutional convention held in Massachusetts 
since 1780. 


THE BEARING OF THE ATTORNEY GENERAL’S OPINION ON THE 
‘* REARRANGEMENT ’’, 


The May number of the QUARTERLY contained the opinion of 
the Attorney General that the resubmission to the voters of the 
‘*Rearrangement’’ was beyond the power of the General Court, 
because it was a whole constitution and the General Court could 
submit only amendments. Now just as the legislature cannot under- 
take the broad powers of a constitutional convention, so ten citizens 
cannot attempt, by means of the strictly limited grant of power in 
the I. and R., to exercise the broad representative powers of the 
legislature, as distinguished from the mere lawmaking power, in 
asking the question whether a convention shall be called which 
necessarily involves excluded matters. As already suggested, ‘‘such 
a joker’’ in regard to our fundamental rights with such unlimited 
opportunities for ‘‘collective log-rolling’’ on a vast seale, would be 
of too serious a nature to be charged to the recent convention in the 
light of its history and debates from which the practical and illum- 
inating remarks of Mr. Creed have been quoted. I submit that such 
a petition even if circulated, signed and filed with the Secretary 
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of the Commonwealth would have no legal effect whatever, that 
he would be under no duty to transmit it to the House, and if he 
did transmit it, the House would be under no duty to consider it 
or vote on it and that the question could not be forced on to the 
ballot. If such a petition should again be filed, perhaps, on recon- 
sideration of the whole subject, the Attorney General might think 
the matter sufficiently clear to refuse a certificate that the 
*“measure’’ petitioned for ‘‘is in proper form for submission to the 
people . . . and that it contains only subjects not excluded 
from the popular initiative’’, and thus avoid the misunderstanding 
which might result from its circulation. 
F. W. GRINNELL. 


CRIMINAL SENTENCES AND MORAL JUDGMENTS FROM 
THE BENCH. 


A few months ago the press of the country advertized broadly 
the tongue-lashing recently administered before sentence by Judge 
Killits sitting in the Federal Court in Texas to the notorious ‘‘ Dr. 
Cook’’, who was convicted of some fraudulent oil scheme to extract 
money from unfortunate ‘‘suckers’’.* This form of judicial no- 
toriety reminds us of Lord Bacon’s remark that ‘‘ An over speaking 
judge is no well-tuned cymbal,’’ and recalls an editorial comment, 
in the American Law Review for February, 1881, which was called 
forth by a similar outburst of a distinguished English judge of in- 
ternational reputation—the late Mr. Justice James Fitz James 
Stephen, the author of the well-known ‘‘ Digest of the Law of Evi- 
dence.’’ It raises an interesting question for the consideration of 
judges who are tempted to embroider their sentences with expres- 





* As reported in the Boston Herald of November 22, 1923, Judge Killits sentenced 


“Doctor”? Cook to fourteen years, nine months in the Federal prison and assessed a fine 
of $12,000. 


“Stand up, Cook,” Judge Killits commanded as he started to pronounce sen 
tence on €ook. ‘‘What have you to say for yourself?” 

Cook said nothing. 

“So you can say nothing?” replied the court. “You have come to the point 
where your peculiar personality fails you. The 20th century should be proud of 
you. History gave us Ananias and Sapphira. They are forgotten, but we still 
have Dr. Cook. 

“Cook, this deal of yours is so damnably rotten that it seems to me your 
attorneys must have been forced to hold their handkerchiefs to their noses to have 
represented you. It stinks to high heaven. You should not be allowed to run at 
large. I know that you have your ill-gotten goods put away, but your wife and 
daughter should not be allowed to touch them. You have stolen this money from 
a" and orphans. You should start another company and distribute it back to 
them. 

“Cook, have you no decency at all?’ the court continued. “Are you not 
haunted at night by these pitiable figures? How can you sleep? I am not going 
to do justice in this case, for I think that you will get it somewhere else. You 
ought to be paraded as a practical warning in every state where you have sold 
stock.” 


Judge Killits then passed sentence. 
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sions of moral indignation and contains suggestions which seem 
distinctly ‘‘up to date’’ in their application to the effusion of Judge 
Killits. It may interest the bar. 

F. W. G. 


CRIMINAL SENTENCES AND MORAL JUDGMENTS FROM THE BENCH. 
(From the American Law Review, February, 1881.) 


James Fitzjames Stephen (Mr. Justice Stephen) remains one of the 
most interesting men in England, and seems to have lost none of his 
well-known spirit by being upon the bench. The tone, for instance, of 
his administration of criminal law—not to speak of his opinions in civil 
cases—is as bracing as that of his book, “Liberty, Equality, Fraternity,” 
published before he became a judge. But there is a fair question whether 
his love of teaching the community in a didactic way, and his vigorous 
habit of freely expressing his moral sentiments, healthy as they usually 
are, do not sometimes encroach unduly upon a prudent exercise of his 
judicial function. He is so used to writing to the world at large with a 
rush of ideas, which he leaves to distribute themselves according to their , 
natural direction and the receptivity of readers, that when he comes to 
sentence a particular convict he gives him a rating which is perhaps more 
edifying as a subject of reflection to the world at large than to a prisoner 
in a criminal state of mind. One of the charms of Mr. Stephen, the 
author, is his strong personality; but men of great experience in criminal 
practice say that when a judge, with evident personal feeling, scolds a 
prisoner, the prisoner feels like a victim, and that the most solemn thing 
to a convict is a simple sentence. Doubtless Mr. Justice Stephen is aware 
of this, but he seems to think that nevertheless the moment for sentence 
is an opportunity not to be lost for presenting the criminal law, to whom 
it may concern, as an expression “giving’”—to use his own words in his 
book to which we have referred—“distinct shape to the feeling of anger, 
and a distinct satisfaction to the desire of vengeance which crime excites 
in a healthy mind” (edition of Holt & Williams, New York, 1873, p. 152). 

These remarks have been suggested by a speech with which he 
prefaced a sentence recently delivered by him, which has appeared in 
several periodicals, and which may be found in The Western Jurist of 
December, 1880, quoting The London Telegraph of November 16, as 
follows :— - 

“The prisoner was one Henry Perry, convicted of committing 
a robbery with violence on Clarence Lewis. 

“Mr. Justice Stephen, in passing sentence, addressed the pris- 
oner with some warmth, as follows: ‘Henry Perry, you stand con- 
victed of one of the worst offences I have had the misfortune to 
try. Everything has been said that could be said for you, with 
the view to the propriety of proper pleading, and you have no one 
to blame but yourself for the position in which you find yourself. 
You obviously, beyond all possibility of doubt or question, wickedly 
premeditated the outrage which, for a young man in a respectable 
position, and, I suppose, of decent education, is almost unparalleled. 
It is perfectly clear to me, and to every one who heard what Lewis 
stated, that your distinct intention was to stupefy that person by 
the use of some narcotic, and then to rob him, and, when dis- 
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appointed in the wicked expectation, and not being able to do that, 
you did, to the utmost of your force, use a stick with sufficient 
violence to make him insensible, and it is impossible for me to 
doubt that you did attempt to drag him to the door of the carriage 
and throw him out upon the line, whether you intended to cause his 
death or not. It may be that you had not formed a deliberate pre- 
meditated intention to murder him; but it is only too obvious that 
when you did commit this terrible crime, and were thinking how 
you could avoid the consequences, you tried to throw him out of 
the carriage, in order that no being might find out that anything 
had taken place between you and him. I am willing to believe that 
your character has been a good one; but in this sense, like other 
criminals, you have had a good character until you have been 
found out. In the act of which you have been found guilty, you 
pose as the most cowardly, most brutal wretch that ever stood in 
the dock, and the sentence upon you must correspond with the 
severity of the crime you have committed, for I have a duty to per- 
form; and the sentence of the court upon you is that you receive, 
first, thirty lashes with the instrument called the “cat” [the 
prisoner up to this point had exhibited an apparently calm de- 
meanor, but here burst into tears], in order that, coward as you 
are, you may feel somewhat of the pain which you inflicted, and 
afterward, that you be kept in penal servitude for twenty years.’ 

“The prisioner, on hearing the sentence, gave a scream, and 
was then removed from the dock.” 


One not acquainted with the views of the learned judge about “human 
nature and human affairs” (p. 4), as expressed in his criticism of the 
opinions of the late John Stuart Mill about the subjects named in the 
title of the book already referred to, might well take this speech to be an 
extemporaneous outburst of indignation naturally incidental to the judi- 
cial career of a strong man, and not to be commented upon with much 
stress. But a curious proof that this wrath of this judge is a permanent 
affection, and either the effect or the cause of a well-considered theory 
of life, is found in “Liberty, Equality, and Fraternity,” pp. 148-152, where 
the author deliberately anticipated a situation resembling the case in 
question, and prepared the basis for such an address to the prisoner as 
he has in fact delivered. He first states, in brief, that part of his theory 
with which we have to do at present, as follows:— 


“It will, I think, be found that criminal law in this country 
actually is applied to the suppression of vice, and so to the pro- 
motion of virtue to a very considerable extent; and this I say is 
right. 

“The punishment of common crimes, the gross forms of force 
and fraud, is no doubt ambiguous. It may be justified on the 
principle of self-protection, and apart from any question as to 
their moral character. It is not, however, difficult to show that 
these acts have in fact been forbidden and subjected to punish- 
ment not only because they are dangerous to society, and so ought 
to be prevented, but also for the sake of gratifying the feeling of 
hatred—call it revenge, resentment, or what you will—which the 
contemplation of such conduct excites in healthily constituted 
minds. If this can be shown, it will follow that criminal law is in 
the nature of a persecution of the grosser forms of vice, and an 
emphatic assertion of the principle that the feeling of hatred and 
the desire of vengeance above mentioned are important elements 
of human nature which ought in such cases to be satisfied in a 
regular public and legal manner.” 








54 


He then maintains that both self-protection and moral judgment 
must be kept in view in regulating the amount of punishment, and for 
the sake of a contrast useful to his argument he supposes a judge to have 
before him two criminals, one ignorant and depraved, who has committed 
a crime under the influence of the other, who is a man of rank and edu- 
cation, the ignorant man acting under a strong temptation, and the 
educated man under a comparatively slight temptation. Mr. Stephen 
says: “I will venture to say that if he made any difference between 
them at all, every judge on the English bench would give the first man a 
lighter sentence than the second” (p. 150). 

This theory—the correctness of which we do not propose to discuss 
—is now illustrated by Mr. Justice Stephen’s vivid example upon the 
English bench. But, although addresses by the court to the prisoner 
occur here, especially in cases of unusual moral significance, and although 
the English judges are in the habit of speaking more freely in court than 
judges in this country, is such a way of rebuking a prisoner wise? Be- 
sides the effect to which we have adverted, of leading the prisoner to 
regard the judge as a victorious personal enemy, there is good reason 
for fearing that the by-standers are driven to an unfortunate sympathy 
with the criminal when the judge denounces him from the bench. Perhaps 
now, as of old, in some parts of the East the functions of judge and 
prophet may be exercised together more profitably than amidst a Western 
civilization, where the two offices have long ago reached a comparatively 
technical and separate development, and where the people are trained 
to respect each in its own particular sphere. Certainly, the people here 
and in England are strongly influenced by those philanthropists who 
carry to excess what is known as the humanitarian tendency. Instead 
of responding with a ready moral impulse to such statements, for instance, 
as this of Mr. Stephen’s, “The good man and the bad man, the men 
whose goodness and badness are of different patterns, are really opposed 
to each other. There is a real, essential, and eternal conflict between 
them” (p. 142),—people in general hesitate. Those whose experience is 
in common affairs make all kinds of allowance when they are not angry, 
and those who are interested in modern scientific discussions about the 
development of man are rather shy of consenting to a sweeping moral 
judgment by one man against another, no matter how superior the moral 
teacher may be. Rightly or wrongly, the crowd, and many who are 
beyond it, jump at excuses for the worst men, even after their wickedest 
acts, and they are quick to be indignant at an indignant judge. Mr. 
Stephen’s brilliant variety of power and his self-control in doing what he 
determines to be in place are evident in the difference of style between the 
condensed text and the free notes of his “Digest of the Law of Evidence.” 
Now, if his theory of the criminal law be true it does not necessarily 
require such unreserved personal utterances from the bench, and although 
the character and state of mind which they express in this instance are 
to be admired and respected, and a certain degree of usefulness is not 
to be denied to them, nevertheless, upon the whole, the wisdom of deliver- 
ing such speeches along with a sentence is doubtful. Thirty lashes with 
the “cat” and twenty years of penal servitude carry a moral and a terror 
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which are indescribable. A judge who has the authority to impose that 
penalty need add no homily to the sentence. Even upon Mr. Stephen’s 
ground of the good of expressing society’s vengeance as such, is not that 
object more truly accomplished by the mere sentence according to the 
law, to which all the community is subject, than by a statement of the 
individual views of the person who happens to preside at the trial? He 
is there to use his judgment in fixing the public punishment according 


to a grade which the law regulates, and not to compare the real with 
the ideal, or to prophesy. 


‘*YES’’ VOTING ON PUBLIC QUESTIONS. 
(From the Springfield Republican of April 1st.) 

Are we a nation of ‘‘yes men’’—rubber stamp people? Busi- 
ness we know is largely organized on the supposition that we 
are. We sign on the dotted line and only the ‘‘big boss’’ knows 
what it is all about. And what is true of capital is true also of 
labor. But to a certain extent it is also true when, as a freeman, 
the American citizen in the privacy of the voting booth exercises 
the suffrage. He votes ‘‘yes,’’ or he votes for the first candidate on 
the ballot. That of course, applied generally, is false and libelous, 
and yet it is true of a large enough percentage of voters often to 
be the decisive factor in an issue on which public opinion is some- 
what evenly divided—of a large enough percentage so that poli- 
ticians fight for position on the ballot or for favorable wording 
of a referendum question. 

The most recent illustration is the action of the Massachu- 
setts Senate in changing the daylight saving question as it will go 
on the ballot next fall from ‘‘Shall the daylight saving law be 
repealed?’ as it was worded by Senator Haigis of Greenfield, an 
opponent of the measure, to read ‘‘Shall the daylight saving law 
be retained?’’ It will be noted that the senators voted ‘‘yes’’ on 
this change by a narrow margin, the tally being 19 to 17. Per- 
haps the ‘‘yes’’ margin carried with it the one vote necessary 
to the presentation of the daylight saving question to the public 
in the way most favorable to its retention. 

On the other hand, in the election of 1922, when four statutes 
and one constitutional amendment were submitted to the people, 
the mass voting was predominantly negative. The aggregate of 
**no’’ votes on the five referenda was over 250,000 in excess of the 
“‘ves’’ votes, and three of the statutes were rejected, though one 
by seareely 1000 votes. Antagonism to individual measures evi- 
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dently led to some blanket voting of negatives, and the various 
organized oppositions were mutually strengthening. 

On the whole, the history of the referendum in Massachusetts 
has shown that while people vote ‘‘yes’’ on matters about which 
they have little knowledge or feeling, the latent power of exer- 
cising discrimination and asserting resistance is greater than 
many had predicted. 


THE Form FoR AN ApvisorY VOTE ON DAYLIGHT SAVING. 


On the next day the following communication was printed in 
the same paper. 


To the Editor of The Republican :— 

In connection with your discriminating editorial on ‘‘Yes 
Voting on Public Questions’’ in today’s issue there is another 
point about the pending act for a referendum on daylight saving, 
which deserves consideration. After providing that the question 
shall go on the ballot and the result formally declared the bill 
continues :— 


“*If it shall appear that a majority of said votes is in 
the affirmative, it shall be deemed and taken to be the will 
of the people that the daylight saving law, so called, shall 
be continued in force, and if a majority of said votes is 
in the negative, it shall be deemed and taken to be the will 
of the people that said law shall be repealed.’’ 


The bill, therefore, appears to be phrased in the language of 
direct legislation by the people, without any suggestion that sub- 
sequent legislative action will be necessary to carry out the 
result of the vote. Of course, like all these public votes, while 
the legislators are likely to follow the majority in this particu- 
lar case, if it is a substantial one, they are not bound to follow 
it, because the judgment of legislators cannot thus be coerced. 
The right of the people to instruct under the 19th article of the 
bill of rights does not mean the right to coerce the legislative 
judgment of free representatives of a free people. 

Accordingly, aside from other questions of policy, the pres- 
ent form of Senate 408 seems to me bad legislative practice, which 
is likely to cause serious and unnecessary embarrassment and 
misunderstanding in future for members of the Legislature them- 
selves between them and their constituents. 

If Senate 408 is to be passed, I think the lines above quoted 





we 


ae 


we 


— Oe — 


— we 





57 


should be omitted from the bill. This change would make the 
character of the bill and of the question clear and would avoid 
setting an unfortunate precedent for future legislative practice. 

While I think it is a mistake to add questions for advisory 
voting to the ballot which will contain five or six questions for 
decisive voting, as I think it tends to confuse the voters and lead 
to a misunderstanding of our form of government, yet, if we are 
to have these advisory questions, the daylight saving question is 
better adapted to the purpose than most, because it is simple and 
generally understood. But it seems to me the duty of the Legisla- 
ture to frame the act so that the voters will not be misled as to the 
nature of their vote. 

As we are in the formative period of practice under the initi- 
ative and referendum amendment, we may as well realize that 
there is a standard of legislative ethics in dealing with the voters. 
It was expressed by Charles Jackson in the convention of 1820 
when he emphasized the importance of exercising powers fairly 
and being fair with constituents. The theory of the modern prac- 
tice of direct voting on measures is that it should be done by an 
informed electorate. The question to go on the ballot, as Senate 
408 now stands, is ‘‘Shall daylight saving be retained by law 
in Massachusetts?’’ I think the question would explain itself 
better if it were, ‘‘Do you want the Legislature to retain daylight 
saving by law in Massachusetts?”’ 

F. W. GRINNELL. 


While these suggestions were not adopted, they are reprinted 
here for reference as suggestions to legislators of the future. 
F. W. G. 
DISCUSSION OF A PROPOSAL TO GIVE THE SUPREME 
COURT OF THE UNITED STATES ADVISORY FUNCTIONS. 


A suggestion appeared in the press recently from the Diree- 
tor of the Bureau of Research in Government of the University of 
Minnesota that the Supreme Court of the United States ‘‘appears 
to many as a purely destructive and critical institution’’ and ‘‘that 
a way may be found to make the court a cooperative body, assist- 
ing in the drafting of constitutional amendments and the prepara- 
tion of laws.”’ 

Such proposals were considered at the time the Constitution 
was framed in 1787. 
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‘*In the Federal Convention of 1787, it was proposed that 
‘each branch of the legislature, as well as the supreme executive, 
shall have authority to require the opinions of the Supreme Judi- 
cial Court upon important questions of law, and upon solemn oc- 
easions,’ (5 Ell. Deb. 445). But nothing came of it,’’ (Thayer’s 
Legal Essays, Note, p. 43). 

Such plans for loading the court with advisory functions were 
discarded, and fortunately so, in view of the increasing burdens of 
the court. 

‘Tt is an interesting fact that Washington, in 1793, sought 
to take the opinion of the judges of the Supreme Court of the 
United States as to various questions arising under our treaties 
with France. They declined to respond. The President and Cab- 
inet came to the conclusion to ask this opinion from the judges 
on July 12, 1793. Those who were at hand appear to have sug- 
gested delay until they could communicate with their absent 
associates. <A letter of July 23, from the Pressident to Chief 
Justice Jay and his brethren, is preserved, in which he assents 
to this delay, but expresses the pleasure that he shall have in 
receiving the opinion at a convenient time. (Sparks’ Washing- 
ton, X., 359). The date was but a little later,—not far from 
August 1, as it would seem,—of which Marshall speaks when he 
says (Life of Washington, Ed. Phil. 1807, V., 441): ‘About this 
time it is probable that the difficulties felt by the judges of the 
Supreme Court in expressing their sentiments on the points re- 
ferred to them were communicated to the Executive. Consider- 
ing themselves merely as constituting a legal tribunal for the 
decision of controversies brought before them in legal form, these 
gentlemen deemed it improper to enter the field of polities by 
declaring their opinion on questions not growing out of the case 
before them.’ It was, perhaps, fortunate for the judges and 
their successors that the questions then proposed came in so 
formidable a shape as they did. There were twenty-nine of 
them, and they fill three large octavo pages in the Appendix to 
the tenth volume of Sparks’ Washington. Had they been very 
brief and easily answered the court might, not improbably, have 
slipped into the adoption of a precedent that would have en- 
grafted the English usage upon our national system’”’ (Thayer’s 
‘*Legal Essays,’’ pp. 53, 54). 

The proposal that the Supreme Court of the United States 
should be required to render such advisory opinions involves dif- 
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ferent considerations from those which apply to similar functions 
of a state court, such as we have in Massachusetts. The fact that 
the President and his Cabinet wanted 29 of such questions 
answered by the court in 1793 suggests what would happen if 
both branches of Congress, as well as the President, were given 
the right today to ask the court questions. The court would be 
overwhelmed with a constant stream of questions on every con- 
ceivable subject. Instead of placing the court in a clearer posi- 
tion before the people and inspiring more respect for that tribu- 
nal, it would place it apparently in the political field. 

The advisory function is understood in the smaller area of 
a state like Massachusetts: but, in the enormous area of the 
United States, with its varying views and prejudices in regard 
to the courts, it would be sure to cause more misunderstanding 
than exists today. The strictly judicial function of the court in 
deciding litigated cases would be seriously interfered with. The 
present strong legislative tendency to ‘‘pass the buck’’ to the 
court and then abuse it for its decisions would be enormously 
increased. While the court is, doubtless, misunderstood by the 
many people as it always has been, it is a mistake to suggest 
that it is ‘‘a purely destructive and critical institution.’’ 

While people do not fully realize it, it was the constructive 
opinions *of Chief Justice Marshall and his associates and suc- 
cessors in expounding the Constitution in litigated cases, argued 
under the spur of controversy by able counsel, which resulted in 
the growth of the national spirit that carried us through the 
Civil War and since has protected the rights of individuals and 
the balanced structure of state and national governments from 
the recurrent attempts of congressional supremacy. 

The constructive influence of these judicial opinions has been 
of the greatest assistance to Congress in indicating legally pos- 
sible lines of congressional action. This influence could hardly 
have been possible if the court had not oceupied a clearly inde- 
pendent and impartial position removed from the political con- 
troversies during the preparatory stages of legislation. It is im- 
possible to avoid some uncertainties in our constitutional law, 
under the complex condition of our modern life. The court will 
be better understood and its constructive influence stronger, if 
its present position of independence, separate from the legislative 
department, is maintained. 

The advisory system, while it is valuable in Massachusetts 
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and might be so in the restricted area of other States, would, in 
my opinion, be a serious mistake for the nation. The fact that 
the new Court of International Justice performs this advisory 
function is beside the point., International law in its present de- 
velopment, is of such a character that advisory opinions in many 
cases are better adapted to its development than judicial deci- 
sions, but that is not true of the Supreme Court of the United 
States. F. W. G. 


THE PROPOSED GENERAL ORDERS IN BANKRUPTCY. 

The Journal of the American Judicature Society for April 
contains an article on the Federal Judicial Council and the eonfer- 
ence held a few months ago in Philadelphia, of committees of that 
Council, the American Bar Association, the Commercial Law 
League of America and the National Association of Credit Men, to 
discuss bankruptey administration. The recommendations of the 
Conference have been made public with a request for suggestions. 


PROPOSED GENERAL ORDERS. 
The following General Orders were recommended by the Conference: 


GENERAL ORDER V. 

To be amended by adding at the end thereof the following: 

“Petitioners in involuntary bankruptcy proceedings whose claims 
rest upon assignment or transfer from some other person shall annex 
to one of the petitions filed all instruments of assignment or transfer 
and an affidavit stating the consideration paid for the assignment of 
such claims and alleging that the affiant is the legal and beneficial owner 
thereof and they were not purchased for the purpose of instituting bank- 
ruptcy proceedings based upon them.” 


GENERAL ORDER XII. 


To be amended by adding the following paragraph as section 4: 


“4. It shall also be the duty of the referee at the time of closing 
an estate in which there were assets, to mail to each creditor whose 
claim has been filed and allowed, a summarized statement of all monies 
received and disbursed in the proceedings.” 


GENERAL ORDER XIII. 


To be amended by inserting the following paragraph as section I: 


“I. No receiver, or his attorney, shall solicit any proof of debt, 
power of attorney, or other authority to act for, or represent, any 
creditor for any purpose in connection with the administration of the 
estate in bankruptcy, or the acceptance or rejection of any composition 
offered by a bankrupt.” 


NEW GENERAL ORDER. 


“Appointment of Receivers. 


“A receiver or marshal appointed by the court, pursuant to the 
provisions of the Bankruptcy Act, to take possession of the assets of a 
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bankrupt prior to the appointment or election of a trustee shall be deemed 
to be a mere custodian within the meaning of section 48 of the act, unless 
his duties and compensation are specifically extended by order of court 
upon proper cause shown.” 


NEW GENERAL ORDER. 
“Waiver of Dividends, Fees, or Compensation in Composition Cases. 


“Before entering an order confirming a composition, the court shall 
require all persons who may have waived dividends or fees to compen- 
sation to set forth in writing and under oath all agreements with respect 
thereto, whether with the bankrupt, his attorney, or any other person 
whomsoever, and there shall also be required an affidavit by the bankrupt 
that he has not directly or indirectly paid or promised any consideration 
to any attorney, trustee, receiver, creditor, or other person in connection 
with the composition proceedings except as set forth in such affidavit 
or in the offer of composition.” 


NEW GENERAL ORDER. 
“Allowances to Receivers, Trustees, or Attorneys. 


“No allowance from the bankrupt estate shall be made for services 
of receivers, trustees, or attorneys, except at a hearing of which all the 
creditors whose claims have been filed shall have at least ten days’ 
notice in writing, which said notice shall contain a statement of the 
amounts applied for: provided that a partial allowance to attorneys, 
subject to adjustment on allowance of final account, may be made without 
notice for services actually rendered, but such partial allowance shall 
not exceed one-half of the amount that such services are reasonably 
worth.” 


NEW GENERAL ORDER. 
“Denial of Compensation to Attorneys in Certain Classes of Cases. 


“The court shall have the power to deny the allowance of any fee 
to the attorney for petitioning creditors, or the reimbursement of ad- 
vances, whenever it shall appear that said proceedings were instituted 
in connivance or in collusion with the bankrupt, or that said proceedings 
were not instituted in good faith.” 

The report of the Conference shows also that “the most extensive 
consideration” was devoted to the following rule: 

“No receiver or trustee in bankruptcy shall employ as his attorney 
the attorney of the bankrupt. Unless specially authorized by the court, 
no receiver or trustee in bankruptcy shall retain or employ as his at- 
torney the attorney of the petitioning creditors, or of the persons applying 
for the appointment of a receiver, or of any creditors; nor shall he retain 
or employ any attorney who has obtained proxies or voted upon the elec- 
tion of such trustee, or who is attorney for persons holding such proxies 
or who, either directly or indirectly has solicited claims or received claims 
that have been solicited for the purpose of using the same in the pro- 
ceedings in bankruptcy, or who has or has had any agreement, or for 
whose benefit any arrangement has been made, with any person or or- 
ganization for his appointment as attorney, or who has any agreement 
or understanding, express or implied, for division of fees, or who is in the 
service, or employment of, or who has his office in connection with, any 
such »bove-named attorney.” 

The report recommended that final decision on the above rule be held 
in abeyance for a period of six months, pending further study of the 
operation of a somewhat similar rule already in effect in twenty dis- 
tricts. 
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THE ADVISORY OPINION AS TO THE MEANING OF “LEGAL VOTERS” 


The House of Representatives submitted the following questions to the Justices of 
the Supreme Judicial Court: 


“Whereas, There is pending before the General Court a bill (House, No. 199) pro 
viding for the taking of the decennial census in the year nineteen hundred and twenty- 
five, in pursuance of the provisions of Articles XXI and XXII of the Amendments to 
the Constitution of the Commonwealth, which provide that im said census a special env- 
meration shall be made of the legal voters, and in each city such enumeration shall spe 
cify the number of legal voters aforesaid residing in each ward of such city, and further 
that the enumeration aforesaid shall determine the apportionment of state representa- 
tives and senators by the General Court; and 


“Whereas, Doubt exists as to the meaning and scope of the term “legal voters” as 
used in said provisions of the Constitution and as also contained in said bill providing 
for the taking of said census, and as to the power of the General Court to define the 
term “legal voters”, and until said doubt is dispelled by a more authoritative determina- 
tion of the meaning of said words than now exists the General Court cannot intelligently 
obey the mandate of the Constitution in providing for the taking of said census and of 
said enumeration of legal voters; therefore be it 


“Ordered, That the opinion of the Justices of the Supreme Judicial Court be re 
quired on the following important questions of law:— 


1. What is the meaning and scope of the term “legal voters” as used in the articles 
of the Amendments to the Constitution referred to? 

2. Do the words “legal voters” as used in the Constitution mean those persons 
possessing the qualifications of voters as defined in the Constitution, whether or not 
duly registered as such; or do they mean those persons who, having such qualifications, 
have proved them by taking the necessary steps to become duly recorded on lists of 
registered voters of the several cities and towns? 

3. Has the General Court the power, in providing for the enumeration of legal 
voters, to define those words to mean citizens of the Commonwealth who are duly 
qualified to vote under the Constitution and laws of the Commonwealth and whose 
names are duly recorded on lists of registered voters of the several cities and towns?” 


The justices answered unanimously that, in their opinion, “legal voters’? means 
“registered voters”. In other words, that a person is not a legal voter unless entitled 
to vote, that he or she cannot vote unless registered but. if not registered, he or she can 
get registered. 

At the legislative hearing, soon after on the proposal that judges should be elected, 
instead of appointed, one of the opening arguments by a member of the legislature was 
that the Supreme Court had entered the “political” field by rendering this “decision” 
and that the court should have left it to the legislature to decide the meaning of “legal 
voters”. This suggestion seems a curious criticism when the legislature itself asked the 
question and the Constitution required the justices to give an honest answer as to what 
their opinion was. The only bearing of the criticism on the question whether we should 
have an elective judiciary, seems to be that, if we did elect our judges, they might be 
afraid to state their honest opinions for fear that they might not be re-elected,—in 
other words, that their opinions might be controlled by politics. It is to avoid this sort 
of thing that Massachusetts has stood by the principles of an appointive judiciary during 
good behavior ever since that principle was declared in the Massachusetts Bill of Rights 
in 1780. 

In view of the fact that this criticism was thus publicly made, as well as of the im- 
portance of the opinion itself, reprints were obtained and are here bound up so that the 
reasoning may be more generally understood, 


F, W. G. 





es of 


| pro 
enty- 
its to 
enu- 
l spe. 
rther 


enta- § 


” 


's” as 
riding 
1e the 
mina- 
rently 
ind of 


be re- 


rticles 


ersons 
or not 
ations, 
sts of 


legal 
> duly 
whose 


wns?” 


means 
ntitled 
he can 


‘lected, 
re was 
cision” 
“legal 
ced the 
o what 
should 
ight be 
ed,—in 
1is sort 
during 
Rights 


the im- 
hat the 


iW. G. 





HOUSE... . 


. No. 1410 








Che Commonwealth of Massachusetts. 





COMMUNICATION FROM THE JUSTICES OF THE 
SUPREME JUDICIAL COURT RELATIVE TO 
THE MEANING AND SCOPE OF THE TERM 
“LEGAL VOTERS” AS USED IN CERTAIN 
AMEN DMENTS OF THE CONSTITUTION 
RELATING TO THE TAKING OF THE DE- 
CENNIAL CENSUS. 

To the Honorable Senate and House of Representatives. 

The Justices of the Supreme Judicial Court respectfully 
submit these answers to the questions set forth in the order 
of February, 11 1924, transmitted on February 23, 1924. 

The first question asks for a definition of the meaning and 
scope of the words “legal voters” as used in articles X XI 
and XXII of the Amendments to the Constitution. Those 
two articles cover the taking the census, the establishment 
of the number of members of the House of Representatives 
and of the number of members of the Senate, and the man- 
ner of apportionment of the members of each branch of the 
General Court among and between the several districts ac- 
cording to the relative number of legal voters therein. The 
first two sentences of these articles are the same and are in 
these words: “A census of the legal voters of each city and 
town, on the first day of May, shall be taken and returned 
into the office of the secretary of the commonwealth, on or 
before the last day of June, in the year one thousand eight 
hundred and fifty-seven; and a census of the inhabitants 
of each city and town, in the year one thousand eight hun- 
dred and sixty-five, and of every tenth year thereafter. In 


the census aforesaid, a special enumeration shall be made of 
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the legal voters; and in each city, said enumeration shall 
specify the number of such legal voters aforesaid, residing in each 
ward of such city.” The rest of art. XXI of the Amend- 
ments provides for the method of apportionment of the two 
hundred and forty members of the House of Representa- 
tives on the basis of the special enumeration thus required, 
among the counties and districts of the Commonwealth. 
The rest of art. XXI1 of the Amendments provides the 
method of apportionment of the forty members of the Sen- 
ate on the same basis among the senatorial districts. Neither 
of these articles specifies the qualifications of “legal voters.” 
Those are found in other provisions. The qualifications of 
voters as now fixed by the Constitution are that every citi- 
zen of the Commonwealth, man or woman, of twenty-one 
years of age and upwards, except paupers, persons under 
guardianship and persons disqualified by law because of cor- 
rupt practices in respect to elections, who has resided within 
the Commonwealth one year and within the town or dis- 
trict in which he claims a right to vote six calendar months 
next preceding the election, except that in cases of changes 
of residence within the Commonwealth an existing right to 
vote shall not be lost until the expiration of six calendar 
months from such change, and who is able to read the Con- 
stitution in the English language and to write his name 
unless prevented by physcial disability or unless entitled to 
vote on May 1, 1857, shall have a right to vote. Opinion 
of Justices, 240 Mass. 601, 604. 

The right of suffrage is thus defined and its qualifications 
are specified by the Constitution. The General Court can 
neither add to nor subtract from these essentials. The 
Constitution contains no directions as to the method of 
determining those citizens who possess the qualifications to 
vote, or as to the means for arranging the details necessary 
for the orderly conduct of elections. It was early decided 


that “in all cases, where the constitution has conferred a 
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political right or privilege, and where the constitution has 
not particularly designated the manner, in which that right 
is to be exercised, it is clearly within the just and consti- 
tutional limits of the legislative power, to adopt any reason- 
able and uniform regulations, in regard to the time and mode 
of exercising that right, which are designed to secure and 
facilitate the exercise of such right, in a prompt, orderly 
and convenient manner. Such a construction would afford 
no warrant for such an exercise of legislative power, as, 
under the pretense and color of regulating, should subvert 
or injuriously restrain the right itself.’ Capen v. Foster, 
12 Pick. 485, 489. This principle is of indubitable sound- 
ness and has been constantly followed. 

The Constitution has made no express provision for the 
ascertainment of those who possess the qualifications pre- 
requisite for voting. Manifestly such an ascertainment must 
be made before the franchise can be exercised in an orderly 
and expeditious fashion. There must be an examination of 
the demands of persons claiming to possess the constitu- 
tional qualifications to vote, a sifting out of those who in 
truth possess those qualifications and a separation of those 
thus qualified from others who lack such qualifications. The 
names of those thus found to be qualified must, as a prac- 
tical matter, be listed and arranged so that elections may be 
conducted with such speed as to enable all the large numbers 
of voters to exercise their franchise in a reasonable time and 
under proper conditions. It is within the jurisdiction of 
the Legislature to make suitable and wholesome laws upon 
this subject. That jurisdiction has been exercised con- 
tinuously from the adoption of the Constitution until the 
present. Elaborate provisions to that end are found in the 
General Laws. 

The inevitable consequence of these settled propositions 
is that no one is entitled in fact and in law to vote unless 


he possesses all the qualifications required by the Constitu- 
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tion, and has complied with all reasonable regulations im- 
posed by the General Court to prove his possession of those 
qualifications and to cause his name to be put on the voting 
list. While the Legislature cannot change in any particular 
the qualifications required to enable one to vote, it may 
make reasonable rules and regulations for ascertaining those 
who possess such qualifications. Such rules and regulations 
must be observed before one can become a legal voter under 
the Constitution. 

Therefore one is not a legal voter unless he possesses all 
the constitutional qualifications required to entitle one to be 
a voter and unless also he has become registered as a voter 
in accordance with the statutes. This is manifest from the 
fact that even though one possesses all the qualifications 
prescribed by the Constitution as essential to voting, yet he 
cannot vote unless his name is actually on the voting list 
as a registered voter. It is the duty of all election officers 
to refuse to permit one to vote unless he is duly registered 
and his name is on the voting list. The law makes ample 
provision to enable the citizen possessing the qualifications 
prescribed by the Constitution as essential for voting to have 
his name seasonable placed on the voting list. Complete 
and swift relief is available to every qualified citizen to get 
his name upon the voting list. Legal voters in the natural 
meaning of the words signify those who can at any moment 
go to the place of election provided for the district of their 
residence and as of right cast their votes, or have their votes 
received under the laws as to absentee voting. Those words 
are used in the constitution in their natural signification. 
The use of the more modern phrases “qualified voters’? and 
“registered voters” in article XLVIII of the Amendments 
to the Constitution has a tendency to confirm the opinion 
here expressed. 

It follows from what has been said that the answers to 


the several questions set forth in the order are these: 
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on 


First. The meaning and scope of the term “legal voters”’ 
in articles XXI and XXII of the Amendments are the 
voters who possess the qualifications prescribed by the 
Constitution for voters and who have complied with 
statutory requirements so that they may lawfully cast their 
votes at an election. 

Second. Legal voters as used in the same articles of 
Amendments mean under the present statutes those persons, 
who possessing the constitutional qualifications to become 
voters have proved them by taking the necessary steps to 
become duly recorded on lists of registered voters of the 
several cities and towns. 

Third. The General Court in providing for the enumera- 
tion of legal voters may define those words to mean citizens 
of the Commonwealth qualified to vote under the Con- 
stitution who have complied with the laws so that their 
names are duly recorded on lists of registered voters of the 
several cities and towns. The General Court in making such 
definition would not change in any respect, the meaning of 
those words as found in articles XXI and XXII of the 
Amendments to the Constitution, but would thereby declare 


their signification in view of existing valid statutes. 


ARTHUR P. RUGG. 
HENRY k. BRALEY. 
CHARLES A. DECOURCY. 
JOHN C. CROSBY. 
EDWARD P. PIERCE. 
JAMES B. CARROLL. 
WILLIAM C. WAIT. 
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JUDICIAL SALARTES 


Rerort OF THE ComMitree TO Constper Question or INCREASE 
OF JUDICIAL SALARIES. 
To the Executive Committee of the American Bar Association: 

Your special committee appointed to consider the question of 
increase of salaries of Federal and State judges, which the executive 
committee authorized at their meeting in January at Hot Springs, 
Ark., beg to report as follows: 

Owing to the notifications reaching the committee in April, and 
the widely scattered membership, it has been found impracticable 
to have a meeting of the committee, as had been desired 


but there 
has been a general interchange of ideas through 


correspondence. 
It is the unanimous opinion of the committee that the greater 
number of judicial salaries are inadequate when considered with 
present-day cost of living, maintenance, and compensation. 
Believing that any work to be prac ticable and understandable to 
others must have some common basis of facts, your committee has 
endeavored to ascertain what are the present salaries paid to Federal 


and State judges, which we find as follows, and are herein set out in 
a able hs 


TasLe 1.—Salaries of judges. 
Alabama: ° 
pupreme court..............2.... a ae gs aie ah Pd ars hd $6, 500 
Appellate court 7 PE ee ae ey Fee —_ 6, 500 
Circuit court. .......--- ee Se 


Arizona: 
pupreme court............... aside 7 : = 5 
Superior court 


5, 000 
EE EE Teh CA EH 3, 500- 4 





a , 000 
Arkansas: 
Bupreme Court... .....<sccccneccccns ae Se ee eo 4, 000 
Circuit court. ............ pacer nate seated <scspdaeancctiok cael tate 3, OOO 
ea I pss ww ib wi cinta eis ts whit aos ae dace Se -_ 3, 000 
California: 
eR ee . ml 8, 000 
Court of appeals___---- Pe TS ETE ae 7, 000 
oe Ee eR ee an 7, 000 
Colorado: 
ND NON 2 ic it SB ebb Sei Sd i koh ca 5, 000 
ee a ar reer ne ee 4, 000 
Connecticut: 
Sanremo Court Of OT9OPS. ..o5 oc one cc eenncnsns sich 9, 000 
Superior court cia teres ails ser CE 9, 000 
RAG Ok COMMON SUPAS ccc cence dmnannumccetumniemncinw 7, 000 


Delaware: 
Supreme court 
NN a a ra ee een ine emma Wliaia keaton 

District of Columbia: 
Court of appeals 500 
Supreme court , 500 

Florida: 

I ected lt eae aa ae at aie el eed 5, 500 
i IE a ee er ee re en 000 


, 500 
, 900 


~I~] 


“10 
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Georgia (certain counties may add additional $3,000): 

Supreme court Siem aie minciem 

Court of appeais ‘ pleura ees sini eae 

OUND i Ti oa eas sl aint enc pauls cing apogee toes Eo 
Idaho: 

Ouy me court — — = = ~ 

District court r - ‘ — 
Illinois: 

Supreme court on sine a a a eae 

Appeliate court_ i = 

Circuit court s : " =a — 
Inc iat i 

Supreme court aie — ie — 

Appcilate court z ; omits 

Re IS. Sucimai nnd nwcaudddaie wean 7 ; oat 
Iowa: 

SE ee ne eee eae ae ee —— 

Pumtriet Court... .........<-.- a orescence a 2 es 
IKKansas 

UUIIING COUNG. 2 ok cote nccnwances : mt Satan 

SMINIOCl COUNTS co.cc eae en cenn renee ‘ eee s Se 
Kentucky: 

Court of appeals __ tet a ‘a 

ES Sey eda ae ae ene ee ene Sem - 


Louisiana: 
Supreme court ae 
Court of appeals____- 
District court_...-.--- 

Maine: 

Supreme judicial court 
Superior court 

Maryland: 

Court of appeals- 
Circuit court __-—- E ; _ 
Supreme Bench of Baltimore City_______- 

Massachusetts:  « 

Supreme judicial court____- 
Superior court 

Michigan: 
Supreme court-__------- 
Circuit court... ._...- sates ran ; 

Minnesota (counties having 75,000 population may add $1,500; 

counties with area over 15,000 square miles may add $1,500): 
Supreme court 
District court 

Mississippi: 
Supreme court 
en Cee eae ae 
Chancery court 

Missouri: 





Supreme court 


Court of appeals 


Circuit court 
Montana: 
Supreme court 


District court_ 


Nebraska: 
Supreme court 


District court_ 


Nevada: 
Supreme court 


District court- 


sew Hampshire: 
Supreme court 
Superior court 


i 


5, 000- 


4, 000— 


5, 000 


3, 000- 


4, 500, 


$7, 000 
7, 000 
5, 000 

5, 000 

4, 000 


-e 


10, 000 
, 500 
), 500 


500 
500 
000 


gg | 


3, 000 
, 000 


ry 


~ 


), 000 
, 000 


— 


5, 000 
3, 000 


, 000 
6, 000 
6, 000 


3, 000 
4, 000 


8, 500 
5, 750 


7, 375 


12, 


2, 000 
10, 


000 


10, 
11, 


000 
250 


7, 000 
, 800 


a =~ 


5, 500 
4, 600 
, 000 


rs 


, 500 
000 
5, 000 


Oa] 


500 
000 


mo 


7, 500 
5, 000 


6, 000 
5, 000 


6, 000 
6, 000 





1 Increased to $15,000, 1923, Illinois Stat., p. 3 
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New Jersey: 
Supreme court 
Circuit court 


New Mexico: 
Supreme court 
District court 

New York: 


a ee ee 


Appellate division and supreme court— 
In Departments 1 and 2 
In Departments 3 and 4 
North Carolina: 
Supreme court_ 
Superior court (plus $1,250 traveling expenses) 
North Dakota: 
Supreme court 
District court 
Ohio: 
Supreme court 
Court of appeals - - 


Oklahoma: 
Supreme court 
Criminal court of appeals 


$1,500 additional): 
Supreme court 
Circuit court 
Pennsylvania: 
Supreme court 
Superior court 
Common pleas 
Orphans court 
Rhode Island: 
Supreme court 
Superior court 
South Carolina: 
Supreme court 
Circuit court 
South Dakota: 
Supreme court 
Circuit court 
Tennessee: 
Supreme court 
Court of civil appeals 
Chancery court 
Circuit court 
Texas: 
Supreme court 
Court of civil appeals 
Court of criminal appeals 
District court 
Utah: 
Supreme court 
District court 
Vermont: 
Supreme court 
Superior court 
Virginia (cities may add to salaries) : 


Supreme court of appeals___............-.---- 


Circuit court 
City court 


Court of common pleas...............6..-..-.<.- 





$14, 000 
12, 000 
8, 000 


6, 900 
6, 000 


13, 700 


17, 500 
10, 000 


6, 000 
5, 000 


5, 500 
4, 000 


8, 500 
8, 600 
§, 000 


6, 000 
6, 000 
4, 000 


5, 250 
4, 000 


17, 500 
16, 000 


_ 8, 000-12, 000 


8, 000-12, 000 


8, 000 
7, 500 


, 500 
’ 000 


4 
4 
3, 000 
2, 500 


5, 500 
5, 500 
4, 000 
4, 000 


6, 500 
5, 000 
6, 500 
4, 000 


000 
000 


000 
000 


000 
, 500 
2, 500- 3, 500 


eon 


too on 
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Wash'ngton: 





a 9 OE Ee ee $7, 000 
superior court 
In counties over 210,000 popluia ae 6, 000 
In counties over 125,000 population / caaaeieien - 5, 000 
EY WINNTTIETIS CITERIO ORS oo aoe rs rt cn eee anuawcseate 4, 500 


West Virginia: 
Supreme court of appeals____-_ : : = ee 8, 000 


Cireuit court. ..-_- ie plien ste aes tails tecicaioeslisle ees oes cae 3, 800- 6, 000 
Wisconsin: 

OLLI EINE RE, OL RY OLE TEN 8, 500 

Ee eee Tne io: deel aes taven teva eae tga bei 6, 500 
Wyoming: 

Supreme court- Nt eee PR ee ene re ee eee 7, 000 


District court faire Tee ers 6, 500 


(Notrr.—This table no doubt contains many 
as it hi 


understated. Corrections of errors in the table will 


raté statements, assembled 
i that no salary has been 
e weleomed.—CuHuatrMAN.) 








ech from many sources, but it is believe 


b 





[eee ences Duereme (ourt. . . 5 once needa cccnconcdmenndicadan 
Circuit Court of Appeals : = gai . 8, 500 
United States district judges___-_-- Tes aah = 7, 500 





Federal judges: 
-s Supreme Court $14, 500 





The salaries now paid the justices of the supreme courts in the 48 
States rank (as of Juiy 1, 1923) as foliows: 


TABLE 2. 














t Rant ry 

Ket CheDiheeKietessieneeeweeneccebabesectosbennheeseonee ! 

3 

rT PLT CEL CE TTT Oe t 

o-) 

caiminnwh 7 

Se eeeseresessesseeseee a iv 

California, L« ina, I é a ee ee: 11-14 

Delaware, Indiana, M iri, J id Net Pettsktsesenens pibetuneion 15-19 
Georgia, Minnesota, Washington, and Wyoming.....................-.cccccececces 20 

Alabama, Mississippi, and Texas Lives ehvaiDisbaah eid new Weeeetaidaememenelinins 24-26 

North Carolina. . : ‘ Saleesdaapiensiat pitnoe 27 

lowa, Kansas, Maine, Nevada, New Hampshire, New Mexico, and Oklahoma...... 28-34 

Sn, NCES INN, UNE ONO oc cin ddantnccdcebaactccsscccdecedssescceaducs 35-37 

Oregon swe nie Sala tao marti er 2 Keven kamnalnd 3S 

Arizona, Colorado, Idaho, Kentucky, Utah, Vermont, and Virginia................. 30-45 

South Carolina. .............. ipiashatenhwndettinkeumiaslamebwed ee ‘ if} 

tht hittinihies te Rasim seebsdsbdtadhaesenbindhbhimbbataeweesanbeabanabaall 47 

I snticbnesass <iticscbiches¢dcahiadheascadapeudanueinaeetestandetdlowed nantes 48 





The average salary of each of the 283 State supreme court justices 
is $7,410.12, practically the salary of a United States district judge, 
and while 19 States pay a larger salary, there are 29 States that pay 
less than the average. 

Of the the State salaries above the average, 14 States are in the 
area east of the Mississippi and north of the Ohic and Potomac 
Rivers, the other five being California and Louisiana (who pay $8,000 
each), and Missouri, Montana, and Nebraska (who pay less than $90 
above the average). There are wide differences in adjacent States 
of homogeneous population; for example, in the three upper New 
England States of Maine, New Hampshire, and Vermont, the average 
salary of the 18 justices is $5,722, while in the other three lower New 
England States of Massachusetts, Connecticut, and Rhode Island 
the 17 justices’ average salary is $9,953. Salaries are generally 
higher ia the Eastern States than in the South and West. Most 
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salaries are matter of statutory provision and changed conditions 
can be met by the action of the State legislature, while a few States 
have their salaries implanted in their constitutions and an affirmative 
vote of the whole people is necessary to afford the needed relief. 

The six States whose supreme court salaries are fixed by their 
constitutions are: 





I I se Bice ac at cacas alee haige ab acing oo ad pasa ntsal tescak one doe BUG $13, 700 
EE Pee A Serene coe ee dc eee eee ae 5, 500 
SII a 5, 000 
ON ae eee caer On Cae See eee 5, 000 
ae a een ey Pe eS ene 4, 000 
Pr NN ca eh cm lp centnub beige al levels aah aaa 3, 000 


It will be seen that, with two exceptions, these constitutional 
salaries were fixed 25 to 40 years ago, when our American life and 
cost of living were entirely the opposite of the present time. Con- 
sider the nineteenth century, which practically terminated with the 
Spanish War, since which time a new generation has come on the 
scene, and the twentieth century people, having the benefit of those 
preceding, have greatly advanced in many ways, particularly in 
their standard of living, and educational advantages for their chil- 
dren, all of which cost money and make the money standards of even 
10 years ago seem small to-day. 

A convenient grouping of the State salaries can be shown by 
— the conventional unofficial reporter system, which works out 
as follows: 


TABLE 3.—Reporter system. Average 
Reporter. salary. 
A arene re eee ae eae ee EE Oe et I eee Hee $10, 512 
AE ESSE ee mae ae a ne ae 9, 483 
ab NIN sc asi plas led seh Sw ace a te ccceeaceiapennsdadminie-a satan aan 7, 079 
a ich ace ch ac as nsec eat ald oad eti lin towne acesec ace ek 6, 609 
EL I LE De aR Sa 6, 202 
NE ARERR A RS rl ATE Yee ae 5, 893 
I LS IY I Wot AOE RE Ae 5, 722 


It is a strange coincidence that the upper New England States 
average the same supreme court salary as the Southwestern Reporter 
average for the 27 justices. However, the Southwestern Reporter 
average would be considerably lowered by deducting the 7 Missouri 
supreme court justices (salary $7,500), and the other 20 justices (in 
4 States) would only average $5,187.50 salary. 

Other striking contrasts could be noticed, but it would make this 
report too lengthy. 

The salarizs now paid the judges of the appellate courts in 12 States 
rank as follows: 

TABLE 4. 


















State. | Rank. | Salary. 

— So ———— 1 

Peer Toth (Ocak atk SeCte GOPStCAs). oo noc cdedwnscscsccccccccccsecesscscosses 1 | $17, 500 
IN is cots ak bain ich Reais ak oman ping eee pan eMaeiicenanmecuaiaananinnd 2 16, 000 
New York (third and fourth departments). .............ccccccccscccccccce bieteonian | 3 10, 000 
DNL ch tndienndaknoes sdndiowedshewhesbabivessniaakanewackans Sei Spanien tea iS | 4 8, 500 
Ee Ha Sse aia aa IC to gr g inl a Sa in aces a 5 8, 000 
ict arn hice Liiennnthne GES Maka Rea eE Shae Keeiara deena t meade | 6 7, 500 
i at cca oh cll Sh el dhe na ppmsai eas pea Aacbeinia wots weenie 7-8 7,000 
nn aan ree 9-11 6, 500 
 <cin in enbelAdiinenedentcmahbndeshsdeianbibuninsibercngaceNdssinckmamebenteles | 12 6, 000 
EES EE PEE RC RENT FI | 13 5, 500 
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In May, 1922, there was a 25 per cent increase of all judicial salaries 
by the M: Beis I petri ature and 3 in March, 1923, the Indiana Legis- 
lature increased their judicial salaries $1,500. 

{examining the table of salaries, both courts of last resort and trial 
courts, it will be seen that there is a very wide diversity, which is 
natural when considered that the American Nation is made up of 
48 States, each legislating for itself and complete within itself. 

Therefore it is obvious that a committee of the American Bar 
Association can only call these matters to the attention of the bar 
of each State, preferably through its State bar association, and have 
the matter settled by the attorneys and litigants interested. There- 
fore we do not recommend the American Bar Association expressing 
any opinion upon the adequacy or inadequacy of | judici ial salaries of 
State judges, but that this association should 1 by resolution request 
zach of the 48 State bar associations to examine into the judicial 
salaries paid in their State, and take such action regarding their 
State judicial salaries as seems to them best. 

Furthermore, we would recommend that the association by reso- 
lution declare for an increase of salaries of (a) the United States 
Supreme Court justices, (6) the United States circuit court judges, 
and (ec) United States district judges, and that this expression of 
opinion be communicated to each of the State bar associations and 
to the Menhors of Congress. 

Therefore we would suggest the adoption of the following reso- 
lutions: 

Resolved, That the American Bar Association hereby direct its president to 
lay before the socintion of each of the 48 States, and also before the larger 
local bar asst ich information as this association may have on the 
question of s es of Federal and State judges, and request that such associ- 
ation investigate this question and ascertain whether or not their judicial salaries 
are adequate and commensurate with the present-day cost of living and the 
compensation that the judicial office commands, and that such association com- 
municate such facts as it may find to its members, and to other members of the 
srofession, and to its State legislature. 

Resolved further, That the president of the American Bar Association lay 
before the Judiciary Committees of the Senate and House of Representatives 
of the United States Congress, the State bar associations of each of the 48 States, 
and also before a larger local bar association, the facts as to the inadequacy of 
the salaries paid to the United States judiciary, especially the United States 
Supreme Court justices, and call attention to the great disproportion of com- 
pensation in the larger cities paid to the United States district judges, when 
contrasted with the salaries paid State judges of general jurisdiction, and ask 
for legislation to make the compensation adequate. 








Respectfully submitted. 
ALEXANDER B. Anprews, Chairman, Raleigh, N. C. 
J. Harry Covineton, Washington, D. C. 
ADELBERT Moor, Buffalo, N. Y. 
Wituram L. Day, Cleveland, Ohio. 
JAMES M. Grauam, Springfield, Ill. 
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REPORT OF INQUIRY AS TO RESULTS OF 
PROBATION 


To the Honorable Senate and the House of Representatives in General Court assembled: 


The Commission on Probation, to which was committed an inquiry as to the 
results of probation by Resolve 55 of the Acts and Resolves of 1923, herewith 
respectfully submits its report. 

The resolve directing the Commission to make such survey is as follows: 


CuapTerR 55, 
RESOLVE PROVIDING FOR AN INQUIRY AS TO THE RESULTS OF PROBATION 


Resolved, That the commission on probation is hereby authorized and directed to 
make an inquiry as to the results of probation by a survey of the conduct, subsequent 
to their probation term, of persons who have been under the care of probation officers, 
for the purpose of determining the efficacy of probation as a means of securing lawful 
and orderly behavior of persons who have been offenders. The commission shall select 
for such survey the jurisdiction of such court or group of courts as in its judgment 
fairly represents ordinary conditions and cases of all offences within a period extending 
sufficiently far into the past to show the probable permanence of the results. For the 
purpose of said inquiry, the commission may employ such assistance as may be neces- 
sary and may expend such sum as may be appropriated not exceeding four thousand 
dollars. The commission shall report its findings to the next annual session of the gen- 
eral court not later than the second Wednesday of January. There shall, however, be 
no publication in such report or otherwise of the name of, or other facts as to, any person 
tending to identify him as having had a criminal record. 


By an order passed by both branches of the General Court, early in the session 
of 1924, the time for the making of the report was extended. 


PERIOD OF TIME AND COURTS CHOSEN FOR THE SURVEY 


Under the provision of the Resolve, the Commission selected the first half of 
the year 1915 as the period in which the cases to be studied for subsequent results 
were placed on probation. This time seemed to meet the requirement of the resolve 
that the time should extend “sufficiently far into the past to show the probable 
permanence of results’. It was also favorable as providing a period for the begin- 
ning and completion of the ordinary probation term before the entering of this 
country into the World War, thus avoiding to a degree at least the disturbance of 
conditions which the war brought. Beginning with any period during the war would 
have given a distorted view and any period since the war was too recent to permit 
the results of probation to be clearly seen. 

For the field of the survey, complying with the requirement that it should be 
“such court or group of courts as in its judgment fairly represents ordinary con- 
ditions”, the Commission undertook to get a fair cross section of the state by 
selection of courts whose jurisdiction represented varying conditions, rural and 
urban, residential and industrial, and whose methods represented all the variations 
of the probation service. 

For these fields the following jurisdictions were selected as representing such 
average situations in varying localities of the Commonwealth with sufficient diver- 
sity of conditions and problems to show typical results, viz.: 
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(1) All of the courts in the County of Hampden comprising the Superior Court 
for Hampden, the District Court of Springfield and six towns, with varied interests 
and population; the District Court of Chicopee and the District Court of Holyoke, 
each with jurisdiction in an industrial city; the District Court of Western Hampden, 
including the town, since become the city, of Westfield and seven other towns; 
the District Court of Eastern Hampden, ‘including Palmer and five other towns, 
The jurisdiction of the above courts had a population in 1915 of 299,305. 

(2) The jurisdiction of the Second District Court of Bristol, selected as repre- 
sentative in Fall River of an industrial population including also four towns, the 
population of this jurisdiction being 130,986. 

(3) The First District Court of Essex including the cities of Salem and Beverly 
and six considerable towns. 

(4) The Third District Court of Eastern Middlesex, a jurisdiction consisting of 
Cambridge and two populous residential towns, and the Superior Court of Middle- 
sex County. 

(5) The Municipal Court of the City of Boston with its jurisdiction covering the 
central business, mercantile and residential section of the city, the total population 
of (3), (4) and (5) amounting in 1915 to 1,690,564. 

The population of all the jurisdictions in which the survey was made, totalled at 
the time taken for examination and study 2,020,855. 

All the cases placed on probation during the period of the first six months of 
the year 1915 were included in the survey except as to the Municipal Court of the 
City of Boston and as to the Third District Court of Eastern Middlesex. In the 
latter only the cases of juveniles were included but the period covered comprised 
the full year 1915. In the former, the Municipal Court of the City of Boston, 
partly because of the number of cases handled in this large Metropolitan jurisdie- 
tion, the period for the survey was three months instead of six, being the first three 
months of 1915. In this court the cases of probation for drunkenness were not 
considered. 

The period covered by the survey started in 1915, and the investigations of 
conduct were continued from the time of being put on probation down to July 1, 
1923. Obviously in an undertaking of such a character the histor y of not all cases 
could be secured for the full period from 1915 to 1923. Some of the persons had 
disappeared, some of them had died, and others were permanently disposed of by 
commitment to institutions for long terms. The cases of adults proved more 
difficult for securing complete history because of the tendency of this class to move 
about more than in the case of juveniles, where the home or local ties were more 
definite. Careful study has been made of the subsequent careers of persons placed 
on probation during the period chosen. The result has been a degree of completion 
in the records beyond expectation, reaching in the case of juveniles as high as 92 
per cent of the whole number studied. 

It should be noted that the survey does not cover any exclusively juvenile court 
for the reason that there is only one in the state and that within the central area of 
Boston. It operates with facilities different from the average court throughout 
the state. For this reason and because of the enforced limitations as to time, the 
survey was not extended to the Boston Juvenile Court. The juvenile cases in the 
other courts are subject to a separate division of this report. 


METHOD OF THE SURVEY. 


The work was started July 1, 1923, and has continued to the time of making this 
report. The survey has been conducted under the direction of the Commission 
through trained investigators and field workers. The subsequent history, in the 
community, of probationers from the time cases were put on probation until July 
1, 1923 thereby gives an experience over a period of about eight years. 

The records of probation officers as to the condition and situation of the persons 
placed on probation at the time the record begins are in some courts less complete 
than in subsequent years. In other courts, however, they were found to be adequate 
in about every respect except as to the mental and physical condition. © There is 
in most instances an absence of this information. The courts had not, in 1915, the 
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facilities for examination of mental condition, now recognized as necessary, and 
available in some courts at the present time. The subsequent developments in 
many of the cases studied reveal mental defect or disorder which it is evident was 
an existing factor at the time the subject was before the court. 

In the analysis and tabulation from the case studies made, all the material that 
was trustworthy has been used. The varying number of cases in the tables in 
this report is due to the limitation in the information that could be secured. The 
results of the survey are as accurate as possible to secure for the period covered and 
in the opinion of the Commission give a fair representation of the conditions. 
Progress that has been made in probation methods in recent years would quite prob- 
ably make a better showing as to more recent cases after a similar lapse of time. 


HisToRY OF PROBATION IN MASSACHUSETTS. 


Massachusetts was the first state to recognize probation as a process of dealing 
with convicted offenders. Indeed, it was the first government anywhere to place 
the word “probation” in the criminal law. Prior to this legal recognition, there 
had grown up in some of the courts of the state, particularly the Boston Police 
Court, the practice of continuing the cases of persons, who seemed likely to reform, 
and placing them in the unofficial care of certain citizens who showed a humane 
interest in such offenders. In the main, however, the reliance for reformation was 
upon institutions which had been established for training the juvenile delinquents 
and for reformation of adults. 

In 1878 the Mayor of Boston was authorized by legislation to appoint a proba- 
tion officer and his duties were defined. This was the first recognition in English 
law of this device. In 1880 the same authority was extended to all city and town 
governments. Only a few municipalities availed themselves of the option. In 
1891 (Chapter 256 of the Acts and Resolves of that year) the appointment of pro- 
bation officers was transferred to the courts and made mandatory upon each police, 
district and municipal court. In 1898 (Chapter 511 of the Acts and Resolves of that 
year) the superior court was given power to appoint probation officers to such 
extent as the court deemed necessary. The superior court availed itself of this 
power, and proceeded to appoint such officers in the several judicial districts with 
the result that all courts with criminal jurisdiction soon came to be provided with 
such officer. In 1907 (Acts and Resolves, Chapter 223) and 1908 (Acts and Re- 
solves, Chapter 190 and 637) the appointment of probation officers for wayward 
and delinquent children in police, district and municipal courts was authorized. 

Under these several acts each of the police, district and municipal courts was 
required to have one officer. As the use of probation increased additional officers 
were provided for certain courts by special acts definitely authorizing further 
appointments. In 1915 (Acts and Resolves, Chapter 254) the justices of all these 
courts were authorized to appoint additional probation officers as they determined 
to be necessary. As the law now stands any court may appoint such number of 
probation officers as its judge finds necessary. 

In the period from 1891 to 1908, the use of probation being entirely within the 
discretion of the various courts, the development was unequal and the method em- 
ployed far from uniform. In that year (Acts and Resolves of 1908, chapter 465) 
the Commission on Probation was created. 

In the period since the creation of the Commission, the use of probation has 
extended in volume and developed into a practical uniformity in its methods. The 
number of persons placed on probation in all the courts of the state in 1909, the 
first year of operation under the commission, was 13,967. It increased each year 
until in 1915, the year chosen as the basis for this report, the number was 27,994. 
In 1923, the year when this survey was undertaken, the number placed on proba- 
tion in all the courts was 29,763. The proportion of convicted offenders placed on 
probation had gradually increased since 1915. In that year, of all convicted of- 
fenders, 24.8% were placed on probation, and in 1923, 26.3%. Meanwhile the 
proportion of convicted offenders who were committed to institutions has declined 
from 16% in 1915 to 5.8% in 1923. 
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PRovISIONS OF LAW AS TO PROBATION. 


Under the Massachusetts law, probation is a power given to all criminal courts 
by Section 87 of Chapter 276 of the General Laws, which is as follows: 


Section 87: The superior court may place upon probation under any of its probation 
officers any person before it charged with crime and any court may place any person 
convicted before it in the care of its probation officer for such time and upon such con- 
ditions as it deems proper. 


Power is given the district courts, but not the superior court, to suspend the 
execution of sentence and place the person on probation. Suspension of sentence is 
invariably accompanied by probation. In practice the use of suspended sentence 
is intertwined with probation. In the district courts probation is frequently used 
in combination with the suspension of the execution of a sentence (Gen. Laws, chap- 
ter 279, section 1). This plan has the effect of holding a definite sentence over the 
person on probation, which may become effective in case of failure to comply with 
probation terms and requirements. Among the cases included in this survey there 
is a minority portion of such as are accompanied by suspended sentence to impris- 
onment but these are not treated separately in the report. The suspension of 
sentence to pay a fine is separately considered. 

In the development of the probation system and the use of the power by the 
courts, certain classifications have come to be recognized. What are classed under 
the general term “domestic relations” are defined under the statutory provisions 
as to desertion (Gen. Laws, chapter 273, Sections 1 to 10), illegitimate children 
(sections 11 to 19), and support of indigent parents (sections 20 to 22). These 
divisions are separately treated in this survey. Drunkenness is separated from 
other offences in this report. The term “general offences”, as used in the tables 
of this report, includes all adult offences not included above in this paragraph. 
The result of separate studies of adult offenders and juvenile delinquents appear 
subsequently in the report. 


NUMBER OF CASES ON PROBATION STUDIED IN THE SURVEY. 


The total number of cases studied in the survey is 2,114. They are classified 
as follows: 





Juvenile . ; : . ‘ > ‘ ‘ A : ‘ ‘ ‘ , 312 
Boys . - { , ; , 5 ; 5 ’ - ‘ . 296 
Girls . ; : , , ; : ; ; ; . ‘ . 

Adults ; . 1,802 
Women: 

General Offences . ‘ ‘ ‘ ‘ ‘ ‘ ‘ - 205 
Drunkenness ; : ; : , ; ; ; <« 
Total ‘ ‘ ‘ P ; ; , ‘ ‘ ‘ . 242 
Men: 
General Offences . i ; ‘ ; ' j . . 383 
Non-support ‘ . ' 4 ‘ ‘ : . 157 
Illegitimate Child © : ; é i : 3 ‘ . 6 
Non-support of Parents ‘ p ‘ . ‘ ; r 9 
Vagrants ‘ ‘ ‘ ' ‘ ‘ ; 5 : . 
Drunkenness . ‘ . ‘ i . 216 
Confirmed Drunkenness_ ; ; : : ’ ‘ - 105 
Total ‘ F . ; , 4 ‘ ‘ 4‘ ‘ - 995 
Unclassified by Sex: 
Suspended fines, drunkenness é ‘ . . ; ; A . 209 
Suspended fines, general offence . ‘ « aan 
Suspended fines, violation of ordinances and motor vehicle laws ; . = 
Unsupervised (ordered to leave jurisdiction) . ‘ ‘ , ‘ . ae 
Information received too late for tabulation . " > s ; - 33 





2,114 





Aw & of ©} 





(2 


2 


SENATE — No. 431. 









































1924] 


LENGTH OF PROBATION TERMS. 


In Massachusetts there is no period fixed by statute for the length of probation 
except in “domestic relations” cases, where the limit of the term is defined as not 
to exceed two years. For all other offences the length of probation is fixed in each 
case by order in the discretion of the court. The varying lengths of the probation 
term in practice are indicated in the following table relating to “General Offences” 
which is used as an example to show variations. 


Length of Probation Term of Men on Probation for “General Offences.” 














LencTH oF PRoBATION TERMS. —_ 

Total! . . . ° é > . ‘ . . " j . . 381 
Less than three months . ; ‘ > ; . ‘ ‘ > . * 17 
Three to six months . ° ‘ ° . ‘ . ° » ‘ . 32 
Six months toayear . ‘ > . ‘ . ‘ ° . : . ‘ 112 
One to two years . ‘ 2 ° . ‘ ; ° ° . ‘ ‘ ‘ 114 
Two years or more ’ ° ° ° ° ° ‘ > ° . . ° 21 
Varying lengths: 

Surrendered and sent to institutions . . . . . ‘ ‘ ‘ 36 

Disappeared . . ‘ . 49 





—- 





1 Of the total number of 383 cases, 2 persons died during their term of probation, leaving 381 tobe 
tabulated. 


Use oF TERMS IN THIS REPORT. 


Whenever, without further definition, the term “ probation” is used in this report, 
either in tables or otherwise, as fixing a particular disposition it refers to the first 
probation during the period being considered, i.e., during the first half of the year 
1915. 

“Previous probation’? means probation preceding the period in which cases 
are taken for this survey; and “subsequent probation” a disposition arising after 
the one during the period taken. 

“Prior court record’’ refers to a conviction before the six months covering the 
beginning of this survey. 

“ Juveniles’ or “ juvenile delinquents” refer to that class of offenders between 
seven and seventeen years of age. 

“ Adults” means offenders over seventeen years of age, and “ Adult courts” means 
those court sessions in which offenders beyond the juvenile age are tried. 

“General offences’? means all offences other than drunkenness, vagrancy, non- 
support and bastardy, including crimes against the person, against property, 
against public order, etc. 


GENERAL OFFENCES. 


Under the classification, General Offences, are included those placed on proba- 
tion after conviction for crimes other than those given special sections in this 
report, under Drunkenness, Non Support, Vagrancy and Suspended Fines. Def- 
inition of “General Offences” as the term is used in this report will be found 
above. The offences committed by the men included in the classification of 
“general offences” are shown in tables at the end of this section of the report. 

The first study under this heading includes all the men placed on probation for 
general offences in all the courts included in the survey in the period chosen. These 
offenders, with their wide range of offences, furnish the severest test of the proba- 
tion system and upon the results here shown is the best judgment of the value and 
efficiency of probation to be based. The tables and the comment which follow 
are intended to show the way in which these probationers responded to the great 
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of a qualified liberty by the courts and the helpful efforts of the probation officers, 
and the subsequent developments. 


The first test is by the response made by the probationers during their probation 
term, in the following table. 


TaBLE I. — Response to Probation by Men on Probation. 


Total (men) ‘ ‘ ‘ R Pe ‘ a . ‘. - 383 
Completed probation satisfactorily . ‘ ; ‘ . Si 
Completed probation without improvement . ; , - . 45 
Completed probation with doubtful effect ‘ ‘ ‘ ‘ . 
Surrendered and committed to institutions . ‘ ‘ : . 386 
Disappeared ‘ 


50 
2 


Died during probation 2 

The records show that of the 383 men, 227 (59%), so far as their conduct while 
on probation indicated, justified the action of the court in placing them on proba- 
tion; others to the number of 68 (18%) were continued on probation to the end 
of the term but without evident improvement. Fifty (13%) disappeared. The 
probation officers surrendered to the court and the court ordered committed to 
institutions, 36 (9%). The demonstrated failures, the surrendered and the disap- 
peared were 86 (22%). 

Following the same group beyond the probation period and through the years 
down to the present, the next observation is as to their court records after proba- 
tion. The results appear in the following table. 


TaBLe II. — Court Records Subsequent to Probation. 
Total (men) 


° ° ° ‘ ° e . ° - 381 
With Subsequent Court Record . ‘ ‘ , : , . 136 
Committed . ; > ‘ : i ; . 46 
Not Committed . . . = ; : ‘és — a 
Without Subsequent Court Record ‘ : ; ; ‘ - 165 
No Information . . ‘ ‘ 80 


Of the 383 men placed on probation 2 died while on probation. Of the remain- 
ing 381 men 136 (36%) are shown to have had a subsequent court record. There 
are 165 (43%) who are known to have had no subsequent court record. There 
are 80 (21%) as to whom no information has been found. As the acquirement of 
a court record in the jurisdiction of the court by which they were placed on pro- 
bation would have supplied information, there is a reasonable presumption that 
the 80 have not had a later court record. 

Judged by commitments to institutions subsequent to probation, of the 381 men 
who were placed on probation 46 (12%) are known to have been committed for 
subsequent offences, and 255 (67%) are not known to have been committed. Among 
the 80 (21%) as to whom no information is secured since the probation period 
not many could have been committed without coming to public notice. 

How far the same men who failed to respond favorably to probation were the 
ones to show a large number of court records subsequently to probation is shown 
as follows. 
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Tas_eE III.— Court Records Subsequent to Probation, Related to Response while 
on Probation. 

















Wirs Court Recorp Sus-| 
SEQUENT TO PROBATION. Without Subsequent 
- . we : | Subsequent | : “ 
PROBATION RESPONSE. Total. Committed | Net Coat | eI 
toInsti- | aaa Record. : 
tution. | Committed. \ | 
a a a 381 46 | 90 165 80 
Probation satisfactory : " 227 | 6 49 I 138 34 
Surrendered and committed . 36 | 15 11 I} 4 6 
Response unsatisfactory . ‘ 45 15 19 10 1 
Disappeared . ‘ . . 50 | 8 6 | 6 30 
No record ° . ‘ i 23 } 2 5 i| 7 9 








! Total number, 383. Died during probation, 2. Tabulated, 381. 


Of the 227 men who made satisfactory response to probation 55 (24%) had 
court records subsequent to probation; of the 81 who were unresponsive to proba- 
tion 60 (74%) had subsequent records. This contrast is striking in showing that 
poor response to probation is prognostic of a court record in later years. Of the 
satisfactory group on probation, 227, only 6 (less than 3%) have been later com- 
mitted to institutions; while of the 81 unsatisfactory ones on probation 30 (34% 
have been later committed to institutions. The highest proportion of subsequent 
court records is shown by those men who so far failed on probation as to be sur- 
rendered and committed to institutions, 15 (41%) out of 36 who were surrendered 
and committed being again committed in later years. 

Probation is not limited to “first offenders’. Among those included in this 
study were 129 who had a previous court record. Their response to probation, 
during its term, becomes of interest in comparison with those who are not known 
to have had such prior court record. It is the point of the following table. 


TaBLE IV.— Response to Probation as related to Previous Court Record. 








| RESPONSE WHILE ON PROBATION. 

















| 
‘- - | UNSATISFACTORY. 
SourT HisToRY PREVIOUS | : 
Total. ae Doubtful. | Disappeared. 
TO Proparion. i] Pent || Surrendered | Habits - 
i} eS: an did not 
| | || Committed. | improve. 
| | | 
| | | | 
ee. . « « oh OO eT 36 45 || 23 50 
With no previous Court Record . 230 || 164 | 10 8 | 14 24 
With previous Court Record . 121 54 | 25 25 | 6 11 
For drunkenness . ‘ . 22 | mT 2 7 | 1 1 
For drunkenness and other | | | 
offences. ; , : 20 9 5 5 || - 1 
For other offences than drunken- | 
ness exclusively . ° « 79 34 | 18 13 ! 5 9 
No information . A 4 30 || 9 | 1 2 ] 3 15 
| 

















1 Total number of Cases, 383. Died during probation period, 2. Tabulated, 381. 


Of 381 men placed on probation for general offences 121 (32%) had previous 
court records. Their response to probation is shown in that 54 (44%) were satis- 
factory; as compared with satisfactory response, 164 (71%) out of 230 who had 
no previous record. The repeated offenders also furnished an undue proportion 
of surrenders and commitments to institutions 25 (20%) out of the 121 being so 
committed in termination of probation while of the 230 with no previous court 
record only 10 (4%) were surrendered and committed. 
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Comparison between those who were placed on probation after a known court 
record, and those who appeared to be “first offenders” is further carried to the 
period after probation. The test is in the subsequent court records of the two 
classes, as follows. 


TaBLeE V.— Court Record subsequent to Probation as related to Court Records before 




















Probation. 
Court Recorp Susse- 
QUENT TO PROBATION. No Court 
" : - } Record Sub- 
a 7 € i 
Court History pREviovs To 1915. Total. || Committed —_ ll sequent to 
to Insti- ts Probation. 
: Committed. 
I tutions. 
Total! ° F ° ° ‘ . ° 301 46 90 } 165 
With no previous court record ; . 5 182 i] 16 44 122 
With previous court record . : . ‘ 104 27 40 122 
For drunkenness ‘ : ‘ 19 HT 6 7 | 6 
For drunkenness and other offences. 16 | 2 7 | 7 
For other offences than drunkenness ex- | 
clusively : ; ‘ 69 } 19 26 24 
No information as to prev ious record ‘ ‘ 15 3 6 } 6 
_ 








1 Total number, 385, Died, 2; records incomplete, 82. Tabulated, 301. 


Of 182 with no court record previous to probation 60 (33%) had such record after 
probation; while of the 104 who had a court record before probation 67 (65%) had 
such a record after probation. Judged by commitments to institutions after pro- 
bation, of the 182 without court record previous to probation 16 (9%) have been 
committed for offences since probation; while of the 104 with a court record before 
probation 27 (25%) have been committed for offences since probation. 

This comparison raises a question as to the use of probation for repeated offenders. 
The repeaters make a distinctly less favorable showing while on probation, have 
a disproportionate court record for offences after probation, are much more gen- 
erally surrendered and committed to institutions, and constitute nearly all who, 
after probation, for other offences are again committed. But the answer as to 
limitation of probation to first offenders has also to consider the fact that even 
among those who had a prior court record 45% were satisfactory in their probation 
response, only 20% had to be surrendered and committed, 36% have no court 
record since probation and 74% have not been committed to institutions since 
the probation term. 

The relative effect of probation upon the American-born and the foreign-born 
among men on probation for general offences is shown in the following table. 


TaBLE VI. — Court Record Subsequent to Probation, According to Birth. 














| 
| Committed 7 I | No Clue 
BIRTHPLACE. | Total. | to Insti- oe. Saye | since 
tutions. * | Probation. 

| | | 

| | 
Total! ; | 381 | 46 90 165 | 80 

| | | a 
American Born . ‘i . ° . - | 229 34 54 99 42 
Foreign Born ‘ , ; at 147 12 35 64 36 
Birthplace not known i ‘ . ; 5 - | 1 2 2 











1 Total number, 383; Died during probation, 2. Tabulation, 381. 
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This comparison between the native and foreign born men as to their court 
records subsequent to probation shows that of 229 of American birth 88 (38%) 
have a record for subsequent offences and of the 147 foreign born 47 (32%) have 
such record. Measured by commitments to institutions for offences subsequent 
to probation 34 (15%) American born have been committed and 12 (8%) of the 
foreign born. 


OFFENCES FOR WHICH MEN WERE PUT ON PROBATION. 


The particular offence of which the person is convicted is not regarded as deter- 
mining the use of probation. The essence of the probation idea is that the court 
is dealing with the offender and not the offence. An examination, however, of the 
records gathered for this survey with a view to showing what the offences were 
and their possible relation to court record subsequent to probation seems to be 
necessary to completeness in this report. Following the classification of offences 
as it exists in the statutes, the nature of the offences and the court record subsequent 
to probation is shown in Table VII. 


TasBLE VII. — Tabulated by Class of Offences with Subsequent Court Record. 






































Court Recorp Susse- rs 
QUENT TO PROBATION. ae 
Record No 
Crass oF Crime. Total. ay non Not Subsequent} Clue. 
to Insti- A to 
tutions. Committed Probation. 
Total! P ° ‘ F ‘ ‘ . 381 46 90 165 80 
Against the Person ‘ ‘ ‘ P 75 11 19 36 9 
Against Property . ' > ‘ ‘ ‘ 207 25 53 81 48 
Against Public Peace . ° ° ° ° 39 4 7 18 10 
Against Good Order 5 P - . ‘ 31 4 \ 15 4 
Against Chastity . “ é . ‘ s 25 1 3 13 8 
Violation Liquor Law . » ‘ ° ‘ 2 1 - 1 - 
Violation Motor Vehicle Law ae: 2 | - - 1 1 








1 Total number 383, died during probation 2, number tabulated 381. 


Of the 75 placed on probation for offences against the person, 30 (40%) have a 
subsequent court record and have the highest proportion of any of the classes. 
Offenders against good order, of whom there were 31, come next with subsequent 
court records by 12 (39%) of the number. Of the large number, 207, offenders 
against property 78 (37%) have subsequent court records. Of the 39 offenders 
against public peace, 11 (28%) have subsequent court record. The lowest propor- 
tion of subsequent offenders is found in those who had committed offences against 
chastity, 25, of whom 4 (16%) had subsequent records. 

Further testing the men placed on probation in relation to their offences, the 
particular offences committed are the basis of the following table: 
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TaB_e VIII. — Classified by the Particular Offences of which the Men on Probation 
were convicted, showing Court Record subsequent to Probation. 








Wirn Court Recorp SuBsEQqUENT Without! 
| TO PROBATION. Gout | 
ea ret — | 
Record r 
OFFENCES. Total. “INSTITUTION. NOT COMMITTED. | Subse- | Pac 
eee . _| quent to| aos 
Same Other Same Other Pro- 
| . “ ~ bation. 
Offence. Offence. | Offence. | Offence. 








Total! 


Receiving stolen property 
Assault and battery . ° ‘ ® 
Assault ° . ° . . . a 
Assault on officer ; . 
Assault with dangerous weapon . «7 
Robbery A ot 
Breaking and entering ‘ ‘ . 7 
Larceny from person 
Larceny . | 
Lewd, lascivious cohabitation, fornication, i} 
adultery . a 
Ordinances, ete. ; , . 
Motor vehicle law, violation | ° of 
Operating under influence of cia o| 
Liquor law, violation ; ; =A 
Forgery e P i at 
Appropriation, unlawful ; > . of 
Abortion ° ° 
Disorderly house 
- Assault, indecent 
Procuring . 
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1 Total number 383, 2 died while on probation, tabulated 381. 


Of the groups of offenders at all numerously represented in this showing, those 
who were placed on probation after conviction of assault show the highest propor- 
tion of subsequent court records. Out of 38 for this offence 16 (42%) had such 
records. The other numerous groups follow in the order of their proportion of 
subsequent court records; larceny 53 (40%) out of 137; receiving stolen property 
20 (40%) out of 50; assault and ‘battery 10 (37%) out of 27; breaking and enter- 
ing 6 (32%) out of 19; violation of ordinances 25 (26% %) out of 95; sex offences 4 
(22%) out of 18. 

It is evident that the courts exercised great discretion in the selection of cases 
for probation in respect to the seriousness of the offences committed. Strikingly 
few cases of extreme crime were placed on probation in the period of the survey. 
Not more than 25 of the .2,081 probationers whose cases are studied in this report 
were convicted of extreme crimes. They are included in the classification of 
“general offences” in the foregoing tables. Among the 383 men who committed 
offences included in that classification were 7 for assault on officer, 4 for assault with 
dangerous weapon, 3 for robbery, 6 for larceny from person, 3 for forgery, 1 for 
abortion, 1 for indecent assault. Tt will be noted that in the period and the courts 
studied none were put on probation for manslaughter, burglary, rape, arson, or any 
other of the many extreme crimes that might be mentioned. 

Of these 25 whose offences are of a kind ordinarily regarded as extreme, none 
have had a subsequent court record for the same offence except one out of the six 
for larceny from person and one of the forgers and only 6 (24%) including these 2 
had a subsequent court record for any offence. They make much the same show- 
ing as those who are convicted of the sex offences in which the proportion of sub- 
sequent court records was 22%. Study of these individual cases would show that 
the offence was often committed under circumstances mitigating its seriousness. 
For example, the assaults on an officer were in most cases resistance of a drunken 
man to arrest, while 3 out of the 7 were participants in a riotous disturbance in a 
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meeting where the mob spirit was ruling. The 7 persons convicted of larceny from 
the person, an offence usually committed by pickpockets, were with one exception 
men with a Boston residence, this one being the only professional thief in the group 
and that fact not being known at the time of granting probation. Two of the 7 
were surrendered and sent to institutions. Two of the 3 forgeries were for small 
amounts and have been followed by no other offences of like kind. The third 
forger, upon repetition of the offence was surrendered and sent to the reformatory, 
at Concord, and was later convicted for like offence in another state and sentenced 
to a penitentiary where he remained up to the time of his death. 

Such analysis of the few extreme cases reveals that at the time of placing on 
probation the circumstances gave warrant for confidence that the persons could be 
reformed. This was accomplished in many instances and in others, which failed 
to respond, there was a surrender and commmitment to an institution. 


PRESENT STATUS OF THE “GENERAL OFFENDERS” oF 1915. 


The present status of the men on probation in 1915 for “general offences” has 
been ascertained as to 168. Owing to the difficulty in getting full verification as 
to the habits of the men, this number, 168, is only a majority fraction of the whole 
number who were on probation. Fifteen have died and three are in insane hos- 
pitals. As to the 168 it is known that 126 (75%) are free from the drink habit; 
24 (14%) are moderate drinkers and 18 (11%) are excessive drinkers. Their work 
habits at the present time are found to show that of the 168 men, 139 (83%) are 
steady workers and 29 (17%) are irregular in work. Of the 29 whose work habits 
are irregular, 15 are among the 18 excessive drinkers and 4 among the 24 moderate 
drinkers. If these facts are significant as to the whole group, as we think they are, 
they show that the probationers of 1915 are filling reputable and useful places 
today in very large proportion, — 75 out of every hundred being abstainers and 
83 out of every hundred being steady workers. 


Women “GENERAL OFFENDERS’’. 


Of 198! women on probation for general offences, 51 (26%) are known to have 
had subsequent court record and 88 (44%) have had no record. As to the remain- 
ing 59 (30%) we have been unable to find subsequent court record, and it is a 
reasonable inference that they have had no such record. Seventeen (9%) have 
been committed to institutions in the period since probation. The proportion of 
women offenders who have a court record after probation is notably lower than 
that of the men in the same classification. 

The proportion of subsequent court records is larger among women who had 
court records prior to this probation, 18 (48%) out of 39, in contrast to 33 (21% 
out of 159 who had no court records prior to probation. This showing is much the 
same as in the case of men who were granted probation after a previous court record 
and the same deductions apply. 


NON-SUPPORT. 


At the time when the cases included in this survey were in the hands of proba- 
tion officers, the uniform desertion act was relatively new and had not been resorted 
to in any such degree as it now is. The collections by probation officers under 
non-support orders in the year 1915 were $221,129; in 1923 they were $970,224. 
The field for study of the operation of this feature of the probation service is there- 
fore limited by the smaller number of cases. The methods employed were, how- 
ever, much the same as now and the results may safely be regarded as typical. 





1 Total number, 205. Permanently committed to institutions for the insane and feebleminded, 7. 


} 
, 
; 
k 
t 
: 
¥ 
' 
: 
' 
; 














18 COMMISSION ON PROBATION. [Apr. 


CoLLecTION oF Money. 


The first essential of success in non-support cases is the collection of the money 
from the adjudged non-supporter for the benefit of his family. This is, in most 
cases, accomplished by payment of a specified sum weekly to the probation officer 
and by him to the family. In fewer cases payment is directly to the wife. The 
extent of compliance with the orders is shown in the following table, and com- 
parison is made of the success of the different methods. 


TaBLE I.— Compliance with Court Orders. 






































| ORDERS sUS- | 
| p > | PENDED ON 
|| Par IN Fount. iccaaaints Promise To Pax | it. 
Court ORDER. Total.| Fama. or ae 
231 No P , Payment. 
| we | Partial “tad Having | Having | ° 
|/Regularly.| Fitfully.|| peiture.| Pav- || “Paid. | Failed. | 
1 ments. | 
Total: | 142 39 | 26 |} w | 2 | 8 7 2 
To pay to probation officer | 96 26 | 24 || 17 14 || 8 7 - 
Stated amounts | 2 24; #2 | 15 8 | 6 5 - 
All wages. ‘ .. a 2 | 4 2 6 | 2 2 ~ 
To pay to wife ; ‘ 44 33 2 | 2 72 || - - - 
To pay other persons at 2 - - | ~ - | ~ - 2 
t Whole number of cases, 157. Records incomplete, 15; tabulated, 142. 


2 Order changed to pay to probation officer, 4, and payments then made. 


Of the 157 cases of non-support the records are complete as to 142. Full pay- 
ment was secured, either by continuous payments or fitfully, from 85, and after 
change of the court’s order from payment to wife to payment through the proba- 
tion office from 4 more. In eight other cases compliance with the order to pay to 
the probation officer led the court to suspend the requirement of payment through 
the probation office on agreement to support. Thus compliance is complete in 97 
(68%) of the 142 cases. Partial compliance was secured in 2 cases (14%). Com- 
plete failure occurred in 19 cases (13%), while in 7 others the court modified its 
order on promise to support, making 26 (18%). Some measure of family support 
is thus shown to have been secured in 118 (82%) of the 142 cases, with 7 others 
(5%) where non-compliance was under circumstances that caused the court to 
suspend its order of payment. 


RESULTS DURING PROBATION PERIOD. 


The final resort of the court in cases of non-compliance with its orders, upon 
representation to the court by the probation officer of such failure, is commitment 
to the house of correction. Out of 157 cases, 35 (22%) were so committed. The 
number is larger than that recorded as complete failures, owing to the surrender of 
some of the men who only partially complied. Such surrender and other develop- 
ments during probation are shown in Table II. 


TaBLE II. — Results during Probation in Non-support Cases. 

















| | 
|[mprovement| g | 
Improvement) ; ve | Surrendered 
Court ORDER. Total. inHome | AP tonal and Disappeared. 
Conditions. | port only. committed. 
Total e e ° ‘ “ 134! 27 53 35 19 
To pay to probation officer. : 87 6 36 29 16 
To pay to wife . ‘ : 47? 21 17 6 3 




















1 Whole number of cases, 157. Order suspended, 17; order changed, 4; died, 2; tabulated, 134. 
? Includes a few cases in which payment was part of the time made to probation officers. 
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Improvement in home conditions was, at the time considered, more marked in 
the instances where the payment was made directly to the wife, which is explicable 
by the fact that in these cases the husband usually remained at home and the 
domestic situation was the least disturbed. There were also relatively few sur- 
renders and commitments to institutions in the cases of payment to the wife, prob- 
ably due to the fact that commitments would generally result from the probation 
officer’s report of failure to the court. When payments are to the probation officer 
they are checked up more closely than when the reliance is upon the wife’s report. 
The favorable showing for “payments to the wife’ came almost wholly from one 
of the larger courts, which pursued the uniform policy of having payments made 
to the wife except in the most flagrant cases. 


RESULTS SUBSEQUENT TO PROBATION PERIOD. 


How far the effect of these court proceedings was sustained beyond the proba- 
tion period, how far support was established with any permanence, is shown in 
Table III. 


Tas_e III. — Family Support subsequent to Probation for Non-Support. 








| SuRRE? . N 
| Propation Compietep. || SURRENDERED AND 














| 
| CommMITrTeED. 
i COURT ORDER. COURT ORDER. 
Resvits Susseqvent To Prosation. | Total. I 7 
| | To Payto| ToPay || ToPayto| To Pay 
|| Probation | to || Probation | to 
|| Officer. Wife. || Officer. | Wife. 
I 
i | 
Total: . : , : , ; . 134 |] 52 37 HI 35 10 
Subsequent court finding of non-support ce 26 11 3 | 9 3 
Family support secured . : , e 6 1 1 | 3 | 1 
Continued neglect . . ; : ; 15 | 6 2 5 2 
Divorced , : R ; et 5 || 4 - 1 - 
No subsequent proceeding for non-support . | 66 || 23 26 | 13 4 
Family supported : : ; <a 36 ] 12 20 4 2 
Continued neglect . . ‘ ‘ “4 21 | 4 5 10 2 
Divorced . ‘ > ‘ oa 9 | 7 1 | 1 - 
Defendant disappeared ‘ ; ; ; 42 | 18 8 | 13 3 
Leaving family not supported . ; 5 18 |} 1l 2 || 4 1 
Family itself disappeared : . . 24 | 7 6 \} 9 2 











1 Whole number, 157. Order changed, 4; order suspended on promise to support, 16; died, 3; tabulated 
34. 


Permanence of the effect of the court’s dealing with the non-support cases is 
indicated in the fact that only 26 (20%) out of 134 defendants have been again in 
court and found guilty of this offence, but to this number must be added the 18 
(14%) who disappeared and left their families unsupported. The entire family 
disappeared subsequently to the probation period to the number of 24. There 
have been 14 divorces. Of the remaining 96 families the investigation shows that 
support has been realized as to 42 (44%), while neglect has continued as to 54 (56% 
although in 21 of the latter there have been no subsequent court proceedings. 

Commitments to institutions prove not to have been effective in bringing about 
support. Of the 89 cases carried through probation, there were 14 (16%) with later 
court proceedings on new complaint; of the 45 surrendered and committed 12 
(27%) were later in court on new complaint. In the 89 completed probation 
cases, the subsequent record shows 34 (36%) where family support is known to 
have been realized; of the 45 sent to the house of correction upon surrender, subse- 
quent family support is found in only 8 (18%). 
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EFFECT uPpoN Home ConpITIONS. 


Effect upon the home situation during the probation period furnishes another 
test of the process. It is shown in Table IV where it is also shown in relation to 
the regularity of payments. 


TaBLE IV. — Effect during Probation on Home Conditions in Non-Support Cases. 








! . - 
| Husband Home | Additional) Surrendered Dis- 


: & wit, . sr _| Support } ? 
Total. | and Wife | Conditions the only | and 


CoMPLIANCE WITH ORDERS 


OF THE CoURT. appeared. 











reunite ; re e ic \itted. 
reunited. | improved. Gain. | Committe 

: ‘ee ; ; 
Total! . . ; . a 138 7 30 | 48 | 34 19 
Payments, regular or fitful oil 85 - | 25 39 13 | 8 
Payments in part . , = 21 - 1 | 7 8 | 5 
No payments , , : 17 - | - | ~ 12 | 5 

Payments suspended by the 7 | 
court ; 3 ; T 15 7 4 2 } 1 1 

1 Whole number of cases, 157. Died on probation, 2; information incomplete, 17. Tabulated, 138. 


Actual improvement in home conditions, through reunion of husband and wife 
in 7 cases and general betterment in others, is shown in 38 (28%) of 138 cases, 
while additional support secured in 48 more brings the total of favorable results 
to 85 (62%). Complete failure in payments resulted in commitment of all the 17 
cases, except those of 5 men who disappeared, showing that the officers were diligent 
in surrender of men who failed to meet the court’s requirements. 

Later developments, after the probation period and up to 1923, in the 155 cases 
are — Divorced, 20 (138%); continued separation or desertion, 33 (21%); wife in 
insane hospital, 5 (8%); widowed, 8 (5%); couple married and living together, 
62 (40%); disappeared or information incomplete, 27 (18%). The fact that the 
eventual union of husband and wife is more general than their continued or sub- 
sequent separation is significant of the value of the proceedings which are set in 
motion by complaint of failure to support. 

A great volume of information was gathered in this survey, through the study 
of the cases, as to the conditions preceding the prosecution of non-support. They 
show that the drink habit was a factor in many cases, that immorality contributed 
to the trouble, and that there were numerous previous court records by the de- 
fendant. As these facts are largely social in their nature they are not embodied in 
this report. 

PROGRESS IN METHODS. 


The field of domestic relations is a distinct feature of the probation system. It 
has within it possibilities of other usefulness than the collection of money. Success 
in money collections is well demonstrated in the information contained in this 
report. The further service of rehabilitation of homes and bettering conditions 
there has won a place in later years it did not have in 1915. For this reason an 
accurate estimate of the present operation of the desertion law through the proba- 
tion offices is not possible on the information as to cases of several years ago. It 
deserves further and fuller study than is possible from the data available as to the 
cases considered in this report. Another limitation realized in this feature of the 
report is that the courts vary widely in their methods. The illegitimate child 
law was enacted in 1913; the support of indigent parents act was enacted in 1915, 
too recently to afford conclusions for this report. 


ILLEGITIMATE CHILDREN. 


Illegitimate child cases form another non-support group, allied to desertion cases 
both by the form of the statute (Gen. laws, chapter 273, sections 11 to 19) and by 
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the procedure thereunder. The law was radically changed and in general co- 
ordinated with the desertion law in 1913. 

Fifty-one such cases appear in the probation officers’ records as originatirig in 
the period studied in this survey. In all but two of them it appears that the court 
placed the adjudged father on probation under orders to pay for confinement 
expenses, support of the child or, if the child had died, to pay funeral expenses, — 
any of these separately or in combination. The orders for w eekly payments varied 
in amount from one dollar to three dollars; in 26 out of the 51 cases it was two 
dollars. Payments when in lump sum ranged from $200 to $500, a practice which 
has since been varied. 

Payment in lump sum is availed of under the clause in the law giving the court 
the power to dismiss the case or vacate the adjudication of paternity if it becomes 
satisfied that adequate provision has been made for maintenance of the child. Such 
settlements are far less frequently accepted by the court now than in 1915, when 
the law was new; and when a settlement is approved the amount regarded as 
“adequate provision”’ is usually much larger than formerly. 

In the 49 illegitimate child cases in this survey, where there was an order to 
pay, thirty-one (65%) paid in full; 10 (20%) paid partially; one order (2%) was 
revoked upon marriage; seven (15% 0) defaulted. The two cases in which no order 
was made were settled by marriage. 

During or subsequently to probation, 12 (24%) of the 51 men on probation in 
illegitimate child cases have had other court records, — three of them for non-sup- 
port of the child in the case, three in illegitimate child cases involving another 
woman than the complainant in the first case, and six for miscellaneous offences. 
Of the 51 children in the cases, 9 (18%) died in early infancy; 8 (16%) are with 
the parents (married after the adjudication); 6 (12%) are with the mother, who 
has married; 10 (20%) are adopted; 5 (10%) are with the mother, who is unmar- 
ried; one presumably with the mother, who ran away, taking the child; 3 (6%) 
are in tan ; one each boarded out and in the state’s charge; with no clue 
as to 7 (14% 

So far as = illegitimate child cases indicate, the probation officers succeed 
in carrying out the orders of the court and making the collection, often over a period 
of several years, some of the 1915 cases being still in 1923 under pay through the 
probation office. 


DRUNKENNESS. 


In this study, the persons placed on probation for drunkenness were divided into 
two classes. The confirmed drunkards, in whose careers the arrest that led to 
probation, at the time under consideration, was only one of a long and constant 
succession of like events, were evidently placed on probation in the hope that 
some supervision would be helpful in that period. Beyond the record of these 
repeated arrests it has not seemed profitable to carry the study. 

As to others it is evident in the records that effort was expended to bring about 
reformation and with some effect. They number 216 men, all the courts studied 
being included except the Municipal Court of the City of Boston where the con- 
victions for drunkenness, as already stated, were omitted from the survey. 

» As in relation to the “general offenders” the obvious tests of the use of proba- 
tion with men in court for drunkenness are (a) their conduct while under probation 
supervision including the extent to which they were surrendered and committed to 
institutions, and (b) their court record subsequent to probation. The former is 
applied in the following table. 
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TaBLE I. — Response during the Probation Period by Men on Probation for Drunk- 
enness. 











e cnow S =»ndaere 
. . |\fo Drink’ | Emprove- gee pin pe | Dis 
Previous Court Recorp. Total. | “Guring ment egy roe Hee 8 
during jam | to Insti- | appeared. 
Probation. . | shown. | tutions. 
Total? ° ° ° ° . 196 72 50 | 25 | 42 7 
Without previous Court Record . 52 | 19 15 8 | 8 2 
With Previous Court Record ‘ 144 | 53 35 17 | 34 5 
Drunkenness only: | | 
In Court once or twice . = 62 | 28 15 | 7 | 8 4 
In Court three to five times . 36 14 8 2 11 1 
In Court six or more times . 5 | 2 1 1 1 - 
Drunk and Other Offences: | | | } 
In Court once or twice | 7 1 3 2 1 | = 
In Court three to five times . | 2: 7 5 | 5 7 - 
In Court six or more times » a 10 1 3 - 6 - 








1 Total number 216; Died during probation, 1; record incomplete, 19; Tabulated, 196. 


Of the 196 men on probation for drunkenness 122 (62%) showed improvement, 
72 (37%) wholly abstaining according to the probation officers’ best information. 
Unfavorable results are shown as to 7, who disappeared, 25 who failed to improve 
but were carried through the probation period and 42 (21%) who were surrendered 
and committed to institutions. Of the 196 men, 144 had court records previous 
to probation, many of them repeatedly. but they show exactly the same propor- 
tion (37%) of non-drinking during probation as the “first offenders” and nearly the 
same record of improvement. More of them proportionately were, during proba- 
tion, surrendered and committed, 34 out of 144 (24%). 

As a restraint during the period of supervision, probation seems to demonstrate 
a high value in drunkenness cases. The other test, court records subsequent to 
probation, is shown in the following table. 


TaBLeE II. — Court Record subsequent to Probation of Men on Probation for Drunk- 
enness. 
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REcorD. 














} | Disap- 
| fo CONVICTED BUT NOT Without || PEARED. || 
| mitted COMMITTED. Subse- No 
" ae t 
Previots Cocrt Recorp. | Total. ts Tati quent - Court 
| | , - Court After Record 
tutions. hree, 7" ~ . 
” Once — Six or | Record. | Subse- 
| or . more quent 
Bhar or Five | -: \ 
Twice. Times. | 2imes- Court 
| Record. 
| . 2 | ge 
Tat, . « w» «) 3 46 30 | 12 | 5 52 24 41 
7: " ° . e | o ! | 
Without previous court record 54 3 . s 4 3 19 4 15 
With previouscourtrecord .| 156 | 43 25 | a 2 33 20 26 
Drunkenness only: | | | | 
In court once or twice . | 66 11 9 - | - 23 9 | 14 
In court three, four, five | | | 
times. . - «| & 13 10 4 2 5 9 6 
In court six or more times | 5 2 1 - | - 1 - 1 
Drunk and other offences: 
Incourtonceortwice . 8 3 - 2 ¥ ~ 1 1 2 
In court three, four, five ” | 
times . ° * . 25 7 4 - “ 3 
In court six or more times 10 7 1 2 - - o o 








1 Total number 216; Died while on probation 1; previous record unknown, 5; Tabulated 210. 
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Of 210 men on probation for drunkenness, 52 (25%) are known to have no sub- 


™~ sequent court record, and 117 (50%) are known to have such record, while as to , 
41 (19%) who have disappeared no such record appears. Of the group 46 (22%) 


have been committed to institutions since probation. While in the preceeding 4 
- analysis the old offenders showed much the same response while on probation, ; 
their subsequent court record shows relapse increasingly according to the number ! 
d. of times they had formerly been in court. The “first offenders” show 37% subse- 
quent court record; those previously convicted once or twice 46% 70; t those previously 
~— convicted three, four or five times, 74%; those 6 or 7 times, 87%. The staying ; 
effect of probation for those who have a considerable Rn som record is thus shown 

to be slight, and to be less effective the longer the previous record. 
The period of probation was some years before prohibition. The present habits 
of those who were at that time on probation has been carefully studied as of 1923, 
except as to the 46 who have been committed to institutions. The group is reduced ' 
to 106 of those on probation in 1915 and it is found that 49 (45%) were drinking in 
1923 and 57 (55%) were not. These proportions may be compared with the pro- 
portion (37%) who did not drink while under the restraint of probation in the older 

7 days. 

Of 37 women placed on probation for drunkenness, 27 had previous records and 
10 were “first offenders”. Only 9 of the former, 5 of the latter, 14 in all, showed 


any improvement during probation. Six disappeared during probation and twelve ; 
it, were surrendered and committed to institutions. One died while on probation. 
n. Later records as to the 36 women show 20 (55%) of them to have had subsequent , 
ve court records and 13 (36%), committed to institutions. As to only 8 is it known 
ed that they had no subsequent court record. So far as information is verified 9 of 
us the 23 who were not committed were non-drinkers in 1923, 25% of the whole 
re group being free from the drink habit. 
he 
a= 


VAGRANCY. 


= During the period and in the courts included in this survey, 74 vagrants were 
. placed on probation. No supervision was ordered by the court as to 53 of them, 
of whom 16 were required to leave the city and the other 37 left without being re- 
quired to do so. All the scanty clues as to these persons have been followed but 
k- as to only 10 of the 53 has anything been ascertained. One was found in an insti- 
tution, one is known to have died, five are known not to have had any subsequent 
~ court record and the other had again to be ordered to leave. 


Of the 21 as to whom some supervision was undertaken, 6 were surrendered and 
committed, 4 of whom had also a later record, as had also 3 of those who were 
earried through probation. Of only 7 is it known that there was no subsequent- 
court record. Of the others there is no trace. 

d. Placing vagrants on probation is obviously not a valuable use of a system in 
which supervision and some accounting by the offender are essentials. About the 
only credit won by this use of it is supplied by those who met the expectations, if 
not the orders, of the court by prompt and complete disappearance. Many courts 
place such cases on file. 


SUSPENDED FINES. 


Suspension of the sentence to pay a fine stands in place of commitment to jail 
for nonpayment, giving the offender an opportunity while on probation to earn 
the money to discharge the penalty thus imposed. The fine has its place among 
penalties as one of the devices to discipline and bring about obedience to law. 
The tests of its value are therefore (1) the extent to which the fines are paid, and 
(2) the effect in reducing offences. 

In the period in which the cases here studied were placed on probation there 

= were 496 persons so placed under suspension of fine. In 209 cases the offence was 

drunkenness. The extent to which the suspended fines in drunkenness cases were 
collected by the probation officers as well as the proportion of cases in which sur- 
render for nonpayment led to commitment to jail is shown in the following table. 
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TABLE I. — Results of Suspended Fines in Drunkenness Cases — Payments. ls 
fi 
} TERMINATION OF PROBATION. 
Previous Court Recorp. | Total. T 
_ Com- wokeq | Disap- 
Paid. | mitted. Revoked. | peared. 
Total: . : . , a 208 169 18 10 | 11 
Having previous Court a" ; ;: , 195 161 18 | 9 7 
Drunkenness only . 3 ; ; 146 | 123 12 | 6 5 
In court once or twice . , 66 56} 4 1 5 
In court three, four or five times . ; 37 28 si 5 4 - : 
In court six times or more . 5 : 43 39 j 3 1 - 
Drunk and other offences : , ’ 49 38 Ci 6 3 2 4 
In court once or twice , , 6 5 | - - 1 I 
In court three, four or five tim es . é 20 14 } 3 2 1 
In court six times or more . ® : 23 19 | 3 1 - 
No previous court record . 2 ‘ P 13 8 | ~ 1 4 














1 Total number, 209. No record of termination, 1. Tabulated, 208. 


Collection of the fine through the probation office is shown to be successful in 
drunkenness cases. In 169 (81%) out of 206 cases the fine was paid and as to 
10 (5%) the court excused from payment. Only 11 (5%) disappeared. Under 
surrender to the court for nonpayment, 18 (9%) were committed to jail. The high- 
‘est record for payment was by men who had been in court but once or twice before, 
61 (85%) out of 72; it was lowest among those who had been in court six or more 
times, out of 66, 46 (70%) of whom paid. But of these frequent offenders, none 
disappeared. 

Following the same cases beyond the probation period, attention is turned to 
their subsequent court records with a view to judging the effect of suspended fines 
on later conduct, in drunkenness cases. 


TaBLeE II. — Frequency of Offences subsequent to Probation with Suspended Fines 























— Drunkenness. 
| FREQUENCY OF SUBSEQUENT 
| Court REcorp. 
} No 
Previous Court Recorp. Total. | Gane Three, ae os Seheorusnt 
or Four, Five] More || “Core: 
Twice. Times. | Times. |} 
Total ‘ . P ‘ ‘ 209 | 44 40 70 55 
Having previous — Record ‘ , ‘ 196 43 39 70 44 
Drunkenness only . ; ‘ . 147 38 26 46 37 
In court once or twice , i 67 | 24 6 8 29 
In court three, four or five times A ? 37 ] 8 13 | 11 5 
In court six times or more . - ‘ 43 || 6 7 | 27 3 
Drunk and other offences ‘ . : 49 | 5 13 24 7 
In court once or twice . ‘ 6 - 2 1 3 
In court three, four or five times . . 20 | 4 6 7 3 
In court six times or more . , , 23 | 1 5 16 1 
No previous record . ’ ° , A 13 } 1 1 - 11 











Not much effect upon subsequent conduct appears to be produced by the process 

Only 55 (26%) out of 209 are without a later court record. No inference should 

be drawn that suspension is the cause of this failure. The reason may exist in 

the use of the fine itself. There is no information available as to the extent of 

the subsequent court record of those who are fined and pay the fine without sus- 
pension. The men with the most extended record prior to the > suspension of fine, 
having been in court six or more times were least affected, 62 (94%) out of 66 having . 
a subsequent court record and 43 of them (70%) being i in court six or more times 
subsequently. 
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Suspension of fines as applied to violations of ordinances and the motor vehicle 
laws offers quite another test of the process. The first is as to the payment of the 
fine. 


TaB.e III. — Results of Suspended Fines in Violation of Ordinances and Motor 
Vehicle Laws — Payment. 

















TERMINATION OF PROBATION. 
Previous Court Recorp. Total. 
Paid. | Committed. | Revoked. | Disappeared. 
| 

" owe - | « 
Total? , ; 73 65 ~ | 3 5 

| 
Having previous Court Record 27 25 - 2 - 
Once : ; x ; 8 8 - - - 
Twice — 7 7 - - - 
Three times . 7 5 - 2 - 
Four times or more 5 5 - = - 
No previous Court Record 46 40 - 1 5 


| 


1 Total number, 76. No record of termination, 3. Tabulated, 73. 








Suspension of fine in cases of violation of city ordinances and motor vehicle laws 
brought about the payment by 65 (90%) out of 73 such offenders. Previous 
experience in these cases makes just the opposite showing from that in the drunk- 
enness cases. All those who had been in court four or more times paid the sus- 
pended fine, and all who had never been previously in court paid except two whose 
fine was remitted, while all the five disappearances were by “first offenders”’. 

How far the fine when suspended produced later obedience to ordinances and 
motor vehicle laws is shown in the following table. 


TaBLE IV. — Frequency of Offences subsequent to Probation with Suspended Fine 
for Violation of Ordinance and Motor Vehicle Laws. 























| SuBsEQUENT Court OFFENCES. 

l No 
Previous Court Recorp. Total. |} Three Four or ||Subsequent 
|| Once. Twice. Tien More _ || Record. 

| ba Times. || 

| 
Sa ee ee 7% 6] C8 12 4 23 «|| «= 9 
Previous Court Record. ! 30 || 1 6 2 19 | 2 
Once wee, SO 9 || 1 3 1 4 - 
Twice . » . ‘ 7 - 3 - 4 | - 
Three times . ° : ; 8 i - - - 6 2 
_Four times or more : ; 6 | ~ ~ 1 5 ~ 
No previous Court Record : 46 | 7 6 2 + | 27 











Subsequent court records appear as to 47 (61%) of the 76 whose fine was sus- 
pended, 29 (39%) not having subsequent record. 

There was no subsequent court record by 27 (60%) out of the 46 who were ‘‘first 
offenders”. Those who had a previous record continued the record beyond this 
experience to the extent of 28 (93%) out of 30, and 19 (63%) out of the 30 have had 
four or more such additional records. Thus it appears that the suspended fine 
has a more pronounced effect as to these offenders, when compared with the drunk- 
enness cases, but the repeated offender before this probation strikingly continues 
his court record. 

Application of the “‘suspended fine” in general offences shows quite another set 
of results. First, as to the payment, the following table shows the extent of pay- 
ment by the 206 in this group. 
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TaBLE V.— Results of Suspended Fines in “General Offences” — Payments. 








TERMINATION. 








Previous Court ReEcorp. Total. Part Pay- C : 
dai ment and om- -" | Disap- 
Paid. Balance mitted. Revoked. | puuee. 
revoked. | 
| 

Total! . . . P ° ‘ ‘ 206 170 4 3 6 | 23 
With previous court record . ‘ 59 48 3 1 2 5 
Drunkenness only . ‘ a P 13 10 ~ - | 1 | 2 
In court once P . . . 8 6 - ~ - - 

In court twice ‘ 1 1 - - - | - 

In court three or more times ‘ 4 3 = - 1 - 
Drunk and other offences i . 20 15 2 1 1 
In court once . ‘ ‘ ° 1 1 - - - - 

In court twice . ‘i 6 5 1 - - - 

In court three or more ‘times of 13 9 1 1 1 1 
Other offences . a ‘ . 7 26 23 1 - - 2 
In court once ° a ‘ ° 16 16 - - - - 

In court twice a . 5 5 - - - 

In court three or more times ot 5 2 1 - - 2 
Having no previous court record . 147 122 1 2 4 18 


u 








1 Total number, 211. No record of termination, 5. Tabulated, 206. 


Included in the foregoing table are all whose fines were suspended other than the 
speci ial groups in Table I, II, III and IV in this section of the report. Of these 

‘general offenders” 170 (82%) out of 206 paid the suspended fine. The propor- 
tion of “first offenders”’ is much larger in this division and they show a high degree 
of compliance, 122 (83%) of the 147 paying the suspended fine. Of the entire 
number, 206, — 23 (11%) disappeared. 

The extent of subsequent court records among those whose fines for “general 
offences” were suspended is shown in the following table. 


TaBLeE VI. — Frequency of Offences subsequent to Probation for “General Offences.” 














FREQUENCY OF SuBSEQUENT CouRT 














REcoRDs. 

| 7 No Sub- 

Previous REcorp. Total. , Four or sequent 

Once. | Twice. a More || Record. 

| — Times. 

Total . 211 25 8 10 22 146 
With previous court recor< , 62 14 1 7 15 25 
Drunkenness only 13 4 - 1 3 5 
In court once 8 2 - 1 | 1 4 
In court twice 1 - | - tte } ie 1 
In court three or more times 4 2 ~ - } 2 - 
Drunk and other offences 21 | 5 - 5 6 5 
In court once 1 1] - - - ~ 1 
In court twice 6 1] 3 - 1 1 1 
In court three or more times 14 2 - 4 } 5 3 
Other offences . ‘ " 28 5 1 1 | 6 15 
In court once ro 16 4 | 1 | - } 2 9 
In court twice -| 7 - | - | 1 | 2 4 
In court three or more times ‘ 5 1 ~ - | 2 2 
Having no previous court record a 149 11 7 | 3 | 7 121 








The suspended fine for “general offences” apparently serves both purposes, — 
the payment of the fine and deterrence. Among the 211 in this group 149 (7 1% >) 
have no subsequent court record. Even of the 62 who had a previous court record, 
25 (40%) have no subsequent court record. 
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Bringing the entire suspended fine cases together it appears that out of 487, the 
defaulters were 60 (12%). Twenty (4%) of the whole number were surrendered 
and committed. Out of 434 there was no subsequent court record among 230 
(55%). 

As a method of securing the payment of fines, the suspended-fine plan is strikingly 
successful. Its effectiveness in reducing offences is also demonstrated, the least 
so, however, being in the cases of drunkenness with a background of previous court 
records. 

In rare instances the courts are found to employ probation in its full sense in the 
suspended fine cases. It would seem that in cases which are shown in this study 
to be clearly marked by certainty of reappearance more could be done than to re- 
quire payment of the fine, — the extension of the term of probation over a longer 
period and the application of all the disciplinary powers of the probation system 
until satisfactory conduct is secured or commitment resorted to for other viola- 
tions of probation conditions. 





SUMMARY AS TO ADULTS. 


Measured by the response to the court’s grant of probation on the part of the 
offenders during the probation period and in their behavior subsequent to proba- 
tion, as shown in the extent to which they have had subsequent court records, this 
inquiry shows that the use of probation by the courts has been successful to a marked 
degree. 

First, in the cases classified under the heading of “general offences’’, it is shown 
that out of 383 men 227 (59%) made satisfactory response during the probation 
period, the response as to 68 (18%) was less satisfactory but only 36 (9%) so far 
failed as to be surrendered by the probation officer to the court and committed 
by the court to institutions. If to this number is added those who disappeared, 
50 (13%) the demonstrated failures during the probation period are 86 (22%). 
That the response to probation is evidently so satisfactory as to cause the court to 
carry 78% through probation and give them their discharge at the end of the 
term, can only be regarded as an indication that the cases justified this method of 
discipline. 

Subsequent court record in the years that have elapsed as to these “general 
offenders” is shown on the part of 136 (35%) leaving 245 (65%) against whom no 
subsequent court records appear. 

Judged further by commitments to institutions subsequent to probation, only 
46 (12%) are known to have been committed. The absence of any institutional 
record subsequent to probation on the part of 88% of the men on probation for 
these offences shows that the grant of probation in place of institutional commit- 
ment at the initial point has been justified by the non-institutional careers of those 
to whom it was accorded. 

As those who have had a later court record included those who were surrendered 
for their failure on probation and committed, a separate showing as to those who 
completed their probation and were discharged reveals that 76% of them have had 
no subsequent court record and that of those who were not surrendered and com- 
mitted for failure on probation 97% have had no commitment to institutions for 
subsequent offences. 

In the early days of probation it was mainly used in drunkenness cases, but by 
1915, the year from which the cases are taken for this survey, it had come to be 
extended much more broadly; but the drunkenness cases continued to be a large 
part of its burden. In this report the confirmed drunkenness cases, those persons 
whose long record both before.and after probation shows that it is used to only a 
temporary advantage at best, are not given a specialized study. The other drunk- 
enness cases, where it is the evident expectation of the court to accomplish more 
permanent results, have been studied in relation to their conduct while on proba- 
tion and as to their subsequent court record. By the former test it is shown that 
62% of the men who were in this group showed improvement during the probation 
period. A record in the following years shows that 60% of them have had a court 
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record subsequent to probation and of the entire group 78% have not been com- 
mitted to institutions, showing that probation at least accomplished a relief of 
the institutional burden even in those cases where it had to deal with a more or 
less fixed habit. Of the men who were placed on probation for drunkenness, the 
first time that they were in court for this offence, 63% have no subsequent court 
record and it is by those who had previously been convicted several times that the 
offence is shown to have been repeated to a great extent. 

A small number of women were placed on probation for drunkenness in this 
period, most of them having had previous records for drunkenness. They showed 
as a whole slight improvement on probation and their later court records show a 
much higher percentage of continued offences than is shown as to the men. 

This study as to drunkenness being before the prohibition period is rather more 
historic in its nature than conclusive in any showing of the operation of probation 
in 1923. 

The development of probation in what are known as “domestic relation” cases 
has come to be so marked a feature of the service and involves questions of so dis- 
tinct a sort that it is made the subject of an extended analysis in this report. Tested 
by compliance with the orders of the court to pay either to the probation officer or 
to the complainant a definite amount of money, usually in weekly payments, it is 
shown that complete compliance was secured in 68% of the cases while some measure 
of family support was secured in an additional number carrying the percentage up 
to 82%. Examination of later court records shows that 74% of these defendants 
have not had a court record for non-support in the lapse of time since their pro- 
bation. In the cases where there was failure to comply with the orders of the 
court, leading to commitments to institutions, there was a higher proportion of 
subsequent court records for non-support than among those who completed their 
probation term. 

Aside from the test by payment of the required amounts, the rehabilitation of 
the home and improvement in home conditions has been studied, with the outcome 
that during the probation period favorable results were obtained in 62% of the 
cases, while the developments in the period since probation show that in only 21% 
of the cases has there been continued separation or a subsequent desertion. 

The diligence of probation officers in carrying out the requirements of the court 
in non-support cases is shown in the fact that in every instance of a complete failure 
to make these payments, the offender was surrendered to the court and committed 
to an institution. 

The field for study of illegitimate child cases, which form another non-support 
group, is limited in this survey by the fact that the new law had been enacted less 
than two years before the period of our study. Only 51 cases are, therefore, included 
in the inquiry. As to these it is shown that 65% paid the amounts required in 
full and a further 20% paid partially, while only 14% were defaulted for non- 
payment. 

In the period subsequent to probation there have been court records in the cases 
of 76% of those who were on probation as adjudged fathers of illegitimate children. 

The operation of the law which empowers the court to suspend the sentence to 
pay a fine in order to have the fine paid through the probation officer is studied in 
detail and the results in the section are shown in this report devoted to that subject. 
Its success is marked by the fact that in 81% of the cases the fine was collected 
in full and that in a further 5% the court excused the defendant from payment. 
In only 9% of the cases did the court find it necessary to commit to jail for non- 
payment of the fine. 

Among the drunkenness cases where the suspended fine was used, there is indi- 
cation that the process has a marked effect in reducing subsequent offences as 74% 
of the men are without a later court record. This observation, however, has less 
value in relation to the process of suspended sentence than it has to the effect of 
fines as a whole. 

In other offences than drunkenness the collection of the fines by the probation 
officers maintains its high percentage, being 90% in the case of violation of ordi- 
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nances and motor vehicle laws, and 82% in those cases classed in this report under 
the term “general offences”. In these two latter groups the absence of a subse- 
quent court record is marked to the extent of 60% of the cases in the former and 
70% of the “general offences” group. 

A relatively small number of vagrancy offenders is also considered, but the only 
conclusion from this study is that the warrant for probation among men of this 
floating type seems to be slight. 

The women who were placed on probation for ‘general offences” show a very 
high mark of response to probation and of freedom from a subsequent court record. 
As the greater number of these cases were women placed on probation in courts 
having women probation officers, it may be safely assumed that they had a special- 
jzed attention with the natural result of a more effective treatment in their cases. 

This general summary of the operation of probation in regard to adult cases 
leads to the conclusion that while the operation of probation has possibilities of 
improvement through closer methods of supervision of probationers and a special- 
ized attention to the more difficult problems, it is demonstrated to be in actual 
operation (1) an effective method of correction, (2) it is employed by the courts 
with discrimination, and (3) that the probation officers perform their duties with 
a sense of the responsibility that rests upon them. 

Particular attention may be directed to the small number of persons placed on 
probation who had committed what are usually rated as serious offences and to 
the generally successful application of it in such cases of this kind as were deemed 
to be proper for probation. 


PROBATION OF JUVENILE DELINQUENTS. 


Under Massachusetts law, juvenile offenders are those who between the ages of 
seven and seventeen break a state law or violate a city or town ordinance or by-law, 
and such are treated as juvenile delinquents. The cases studied in this survey are 
all such juveniles placed in the care of a probation officer within the period and in 
all the courts considered except the Municipal Court of the City of Boston, which 
has no juvenile jurisdiction. The field of the survey and its population is stated 
on page 8 in this report. The population of the jurisdiction included in the juvenile 
study was (in 1915) 1,080,412. 


JURISDICTION OF JUVENILE CASES. 


The juvenile delinquency law is administered in the district courts by the same 
judges as preside over adult sessions, but under special provisions as to procedure 
based on the purpose declared in the law as that “the care, custody, and discipline 
of the children brought before the court shall approximate as nearly as possible 
that which they should receive from their parents, and that, as far as practicable, 
they shall be treated, not as criminals, but as children in need of aid, encourage- 
ment and guidance.”’ (General Laws, Chapter 119, Section 53). Every such court 
is required to have at least one probation officer who has the supervision of both 
adults and juveniles placed in his care. Certain of the courts have in addition a 
special juvenile officer. Of the eight courts with juvenile jurisdiction included 
in this study, four had such a special officer at the time chosen. 


CASES STUDIED. 


The total number of juveniles placed on probation in the period and courts cov- 
ered was 312, — 296 boys and 16 girls. The sexes are separated in the survey. 
The number of boys is ample for an analytical study but that of the girls too small 
for more than general observations. Hence the tables relate only to the boys. 

The ages of the boys ranged from eight to seventeen. The offences which caused 
them to be brought to court classify as follows: 
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TABLE I. — Offences by Juveniles (Boys) placed on Probation. 


Total ‘ . . i . * . ‘ ‘ - 296 
Larceny i ‘ ‘ " . ‘ ‘ ; . il 
Breaking and Entering : ? , : ‘ ; a 
Stubborn Child . é i ; ‘ ‘ ‘ , : 15 
Assault and Battery. 5 ‘ ‘ 5 ‘ > r 13 


Violation City Ordinance 

Truancy 

Malicious Mischief 

Trespassing 

Unlawful Appropri: ation 

Indecent Assault 

Burning Building ‘ 

Throwing Missiles at train 

Receiving Stolen Goods 

Carrying Ds: angerous Weapon 

Disturbance in Library F ‘ : : ; ; ; 

Runaway, Attempted Rape, Attempted Breaking and Entering, 
Attempt to commit Larceny, Lewdness, Setting Fire in Open Air, 
Drunkenness, Gaming on Lord’s Day, Violation Motor Vehicle 
Laws, Complicity in Forgery, Destroying Library Books, Disturb- 
ing Assembly, Disturbing the Peace, Disturbing School — oneeach. 14 


PIM OC 


toh bot ww & 


The home and neighborhood conditions and the habits of the boys so far as these 
were recorded, appear in later tables. These conditions included the whole range 
from the detached farm to the most congested population in the mill towns. 


Test oF Benavior By Court REcorDs. 


The most obvious test of behavior subsequent to probation being by court 
record, the group of 296 boys is first studied for this development. The number 
is reduced to 294 by the death of one boy while on probation and of one while in 
an institution to which he was committed for failure on probation. The informa- 
tion is complete as to 272 (93%). As the fact of a subsequent court record would 
have brought the boy to notice, the small number 22 (7%) concerning whom 
information is not complete are included in the test of behavior by court record. 


TaBLE II. — Subsequent Record as to Court Reappearance of Boys. 


Total number of boys . ‘ ‘ i ‘ ‘5 is ‘ ‘ ‘ . 2941 

With Court Record Subsequent to Probation . ; ‘ ‘ ‘ 128 
Committed to Institutions 52 
Not committed : . ‘ , , . 

No Court Record Subsequent to Probation . ; ' . ; : . 166 
Entire history known ‘ . ; ‘ i ; ; . 114 
History partially known . ‘ ; ‘ , ‘ é : - 26 
History unknown . . ‘ : , 3 ; ; ‘ ; 22 
Died, since probation ‘ ‘ , ; - : : : : 4 


The number with ascertained court record (128) represents 44% of the entire 
group of 294. Those as to whom there is positive knowledge that they had not 
since, been in court (114) are 39% of the 294, while on the basis of partial knowl- 
edge (26) and the assumption that the unknown (22) had no record (or would have 
been known), and four who died without a further court record, the proportion free 
from subsequent court record is 56% of the 294. 

The number who, after expiration of probation, committed offences which led 
them to be sent to institutions is 52 (18%) out of the 294. 

It will be counted to the credit of probation, if it is looked upon as a substitute 
for institutional commitment, that so far as careful investigation reveals, 82% of 
the whole have not subsequently been so committed in the lapse of from seven to 
nine years. On the other hand, the recurrence of a court record in a little less 
than half (44%) challenges attention and invites further analysis. 





1 Total number, 296. Died, 2. Tabulated, 294. 
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JUVENILE AND ApULT RECORDs. 


In order to show how many of the boys who have had a court record since pro- 
bation acquired that record because of subsequent juvenile offence and how many 
acquired it in the adult criminal sessions the following table is presented. 


Taste III. — Court Record, Subsequent to Probation, in Juvenile and Adult Courts. 








Wir Court Recorp Svus-| 











|| Without 
— 7EW > 4 | 
SEQUENT TO PROBATION. Seuss 
TERMINATION OF PROBATION. Total. | || Record Sub- 
As Juvenile sequent to 
Delinquents. As Adults. | Probation. 
| 
Total! 204 | 63 65 166 
Completed yadiedion ; | 239 51 45 143 
Surrendered and committed to institutions 55 | 12 } 20 23 
} 








1 Total number, 296; Died, 2; Tabulated, 294. 


A marked difference in the extent of subsequent court records is shown between 
the boys who were carried through the probation term and those who were sur- 
rendered and committed to institutions. Of the 239 boys carried through the 
original probation without surrender and commitment, 143 (60%) have had no 
subsequent court record. Of the 55 who were surrendered to the court for mis- 
conduct while on probation and committed to institutions, 23 (42%) have had no 
subsequent court record. Thus freeing the use of probation from accountability for 
those who were turned back to the court and sent to institutions, the proportion 
giving the courts no further trouble was 60 per cent. 

Of the 239 boys carried through probation without surrender and commitment, 
31 (138%) were later sent to institutions; while of the 55 surrendered and committed 
as an incident of probation 21 (38%) were again sent to institutions later. Thus, 
if the test of success of probation is by the extent to which the boys have not at 
any time been committed to institutions, 87 per cent is the showing for the entire 
number who were carried through probation. 

As the boys now average to be in their twenty-third year, they have been on the 
average over four years beyond the jurisdiction of the juvenile court. This period 
of young manhood possibly affords a test of the tendency to criminality. It is 
found that out of the 294 boys, 65 (22%) have acquired records as of adults. Thus 
in the average four years of behavior beyond the juvenile age, 78% of the entire 
group of 294 have been free from adult criminal record. 


SERIOUSNESS OF SUBSEQUENT CourRT REcorDs. 
How serious the offences subsequent to probation were is indicated in the follow- 


ing table. 


TasBLe IV. — Nature of Court Record in Juvenile and Adult Courts Subsequent to 














Probation. 
= VIOLATION OF 
|| OrpINANCE AND | DRUNKENNESS OrHEeR OFFENCES. 
|| Trarric Ruues. | | 
TERMINATION OF PROBATION. Total. | | 
As | | As | As 
Juveniles. Adulte. ! | Suvenite| Adults, eae Adults. 
| | 
Total . p : . 128 3 | 7 2 22 58 | 36 
Completed Probation . 96 3 6 1 16 | 47 23 
Surrendered and Committed : 32 - 1 1 6 11 13 
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The seriousness of the subsequent court record is shown as to the 128 boys who 
have such record. They are divided as juvenile delinquents, 63, and as adults, 65. 
Those arrested for minor offences, — violation of ordinances and motor vehicle laws, 
drunkenness, trespass and vagrancy are 37. Of the 91 whose offences seem to 
have been more serious, 56 were juvenile delinquents and 35 were adults. Out of 
the whole group of boys numbering 296, the proportion acquiring an adult court 
record for the more serious offences was only 12%. 

Of the 96 who were carried through their probation term, 31 (32%) were later 
sent to institutions, but only ten (10%) of these were committed in the adult court 
for the more serious offences. 


PRESENT STATUS OF THOSE PLACED ON PROBATION AS JUVENILE DELINQUENTs. 


A study of the present status of the boys who were placed on probation in the 
several courts studied, in the year 1915, is shown in Table V. It shows the sort 
of workers they now are and their present habits. Being now, on an average, in 
their twenty-third year, they have as a group passed from childhood through 
adolescence to young manhood. 


TaBLE V.— Habits and Work Records as Adults in 1923. 

















MODERATE | EXCESSIVE eee —_ } 
DRINKER. DRINKER. Non-DRINKER. |} In 
. | Army 
Surarourx : , ] ] | 3 
SussequEeNtT Court Recorp.| Total. Irregu- l Steady | | Trregu- ware Irregu- | steady | x, 
Worker. | | Worker. | | Worker. Worker. Worker. | Worker. ~ 
Totalt . | 219 5 | 58 | wi 4 a7 | (144 22 
With decent Court 
Records . | 106 5 | 5 12 | 4 21..| 47 12 
Cases sent to Institutions 43 2 2 9 1 ll | 16 2 
Not sent to Institutions } 63 3 3 3 3 10 31 10 
Without Subeaqeens ep | 
Records | 113 - - | - | - 6 97 10 








1 Whole number of cases, 296; Died, 12; information incomplete, 65; Tabulated, 219. 


All the boys from all the courts are included in the study as to work and habits; 
but the number is reduced by the death of one while on probation, the death of 
another in an institution and the commitment of one to an insane hospital. Nine 
have died since the probation period and as to 65 others the information gained 
on the points under study is insufficient, leaving 219 as to whose work and habits 
the present ait ition is fully known. 

Of these, 22 are now in the army and navy. Before enlistment, 12 of these had 
acquired court records, two of them having been in institutions, four others having 
been three or four times in court, while six were in court but once and ten had no 
court record between their juvenile probation and entering the service. 

Of the 197 in civil life, as to whom the information is fully verified, 171 (87%) 
are non-drinkers; 10 (5%) are moderate drinkers and 16 (8%) are excessive drinkers. 

Of the 197 civilians, 153 (78%) are steady workers. The remaining 44 (22%) 
classified as irregular, include all. those who are unsteady in work habits and more 
or less a burden to society. That this irresponsibility as to work may be related 
to the drink habit is indicated by the fact that 17 of the irregular are in the drink- 
ing class, constituting 66% of that class, while of the 171 non-drinkers only 27 
(16%) are of unstable work habits. 

The full employment standing at present is known as to 197. Of these the full 
work record in previous years is known as to 192. Those now steadily employ ed 
are 147 (76%). Their employment is classified as — laborers 36, with 55% steadily 
working; factory workers, chauffeurs, clerks and. semi- -laborers, 115, with 76% 
steadily working; in small businesses, trades, farmers, policemen and foremen, 32, 
with 84% steadily working; work of ‘higher type, 14, with 938% steadily working. 
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CHANGED NEIGHBORHOOD CoNnDITIONS. 


Comparison is next made between the neighborhood conditions from which the 
boys came to the attention of the court and those in which they, some years later 
in life and with an average age of young manhood, now live. While any change in 
living conditions may not be credited to probation, if favorable, or charged against 
it if unfavorable, it has this practical bearing — that the conditions in which a group 
of persons whose treatment at one time became a public concern are some years 
later found to be living, reflects in a measure upon the method used at a formative 
moment. If it is found to be as bad or worse, the process used by the court must 
at least share in the accountability for not having set in motion desires and influ- 
ences towards a social betterment. The following table shows the situation as to 
neighborhoods. 


TasBLe VI. — Neighborhood Surroundings of Boys’ Homes in 1915, and the Same 
as Adults in 1923. 








NEIGHBORHOOD SURROUNDINGS IN 1923. 











| UNFAVORABLE | FAVORABLE 
NEIGHBORHOOD SURROUNDINGS IN 1915. Total. NEIGHBORHOOD. NEIGHBORHOOD, 
| 
| 1 | 2 | 8 4. 5. 6. 
Total! ; ‘ é ; ° - ‘ ‘ 124 6 2 | 13 21 66 | 16 
Unfavorable ; ; 38 5 2 9 6 12 4 
1 Unclean streets, neighborhood congested ‘ 6 3 - - |i ~ 2 1 
2 Unclean streets, uncongested . ‘ 4 | 1 2 | - | - 1 - 
3 In or near disturbing conditions . ‘ 2 | #1 - 9 | 6 9 3 
Favorable ° 86 | 1 =a 4 | 1 54 | 12 
4 Workers’ home section, near factories . 26 - - - | Bb ll | - 
5 Workers’ home section, residential . ‘ 51 1 = | 4 | - 40 | 6 
6 Best residential section ° ‘ : 9 - - | - || - 3 | 6 

















1 Total number 296; One court omitted for lack of record on this point, 70; records incomplete, 100; 
Tabulated, 124. 


The exact neighborhood conditions at the time the boys were placed on probation 
are recorded as to 224. Various limitations prevent the comparison of the original 
and the present neighborhoods, such as the removal of some of the boys by enlist- 
ment in military or naval service, the death of a few and commitment as insane of 
others, and failure to get definite information. Complete comparison is secured 
as to 124. By general classification 38 came from unfavorable and 86 from favorable 
neighborhoods. At present, 21 live in unfavorable neighborhoods and 103 in favor- 
able neighborhoods. The change to the better on this classification is therefore 
20%. The conditions of 1923 as compared with those in which the boys lived in 
1915, show that of the 124 fully recorded as to both periods, 75 (60%) are in the 
same sort of neighborhood, 10 (8%) have moved to less favorable ones and 39 
(34%) to more favorable. 


RESTRAINING EFFECT OF PROBATION. 


Short of the permanent showing of the results of probation, two tests are offered 
as to the restraint afforded for a period. One of these is within the term of probation 
and the other in subsequent careers. 

The first (Table VII) undertakes to answer the question “How largely was pro- 
bation a steadying influence during the supervised period?” The answer is sought 
in the study of those boys who had to be brought back to court while on probation 
and because of violation of its conditions. 
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TaBLE VII. — Repeated Offences of Boys while on Probation. 











| In COURT AGAIN, WITHIN — 











ees ; ae . | ane 
PROBATION TERMINATION. Total. a. 1to2 | 2to3 3to6 | Months | 1 —_ 
Month Months.| Months.| Months.| tol | thes 
| ‘ ; } | Year. as 
Total . ° ‘ ‘ % 87 15 | 16 12 24 18 2 
Completed Probation : ‘ ‘ 31 8 | 4 4 | 7 7 1 
Surrendered and committed . ; 56 7 F 12 8 | v7 (CT 11 1 








Of the 87 boys who committed offences while on probation 15 were brought back 
in the first month, 16 in the second, 12 in the third — 43 within the three months — 
24 in the second three months, 18 in the second six months and two after being on 
probation for a year. Thus it appears that half of the 87 boys who had finally to 
be brought back to court, made out to conduct themselves for three months in a 
way to avoid this action. Of the 56 whose return to court led to commitment to an 
institution, this event likewise occurred in the first three months as to half the 
number. 

The second question is “ How lasting was the effect of probation among those 
who after probation acquired a court record?” The following table supplies an 
answer. 


TaBLe VIII. — Lapse of Time before Subsequent Offence after Probation. 








| In Court AGAIN WITHIN CERTAIN PERIODS. 





“as WIT ‘ou RECOR rn 
Cases witn Court Recorp Total. eae | ee ee 





SUBS 1 > ION | 
SUBSEQUENT TO PROBATION. thon 6 ra . to 2 2 tos 2 to9 
Mocthe. Cae ears. ears. ears. 
Total! ; . ; . ‘ . 128 19 | 23 24 23. 39 
Satisfactory While on Probation ; 67 10 t 12 | 11 20 
Surrendered and Sent to Institutions. 32 5 8 4 | 6 | 9 
Doubtful or Unsatisfactory ; “it 15 2 1 5 } 4 | 3 
Disappeared _ 7 ‘ ; ‘ 4 - | - S 3 = % 2 
No Information > : ‘ . 10 2 | ~ 1 } 2 | 5 








1 Total number of cases, 296; died, 2; had no subsequent court record, 168. Tabulated, 128. 


There are 128 in this group. Of them 19 (15%) were again in court within six 
months after release from probation; 23 (18%) within the second six months; 24 
(19%) remained out of court for a period of from one to two years; 23 (18%) for 
two to three years; while diminishing numbers were without record until after, 
respectively, three, four, five, six and seven years elapsed. Sixty-two of the 128 
were not again in court until within the third year after probation — practically 
one-half. 

Included in this group of 128 with court records subsequent to probation are 32 
who were surrendered and committed. The time of their reappearance is reckoned 
from the beginning of their parole from the institution to which they were com- 
mitted. They show an earlier return to court than the boys who were carried 
through probation. Of these, 13 (41%) were in court within the year, as compared 
with 27 (33%) of the full probation cases. Within three years from the end of pro- 
bation 59 (62%) of the boys who at any time were to have a court record had re- 
appeared. Within the same period of parole of the surrendered boys, 23 (74%) had 
returned to court if they were to do so at any time. 
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LonG AND SHorRT PROBATION TERMS. 
The relative effect of long and short terms is shown in the next table. 


TaBLE IX.— Long and Short Terms of Probation of Boys, related to Habits. 




















| Wirn Court Recorp Sus- 
| SEQUENT TO PROBATION. No Court 
T H Total | 's ee 

LeNGTH OF TERM AND Hasirts. otal. Subsequent 
Surrendered Minor Serious || to 

Committed. Offences. | Offences. || Probation. 
Total . =. ese 130 23 | wl 33 63 
Short Terms (Less ~— 1 — ‘ ; , 81 15 | 8 23 35 
Stealing and complications . ‘ . ; 4 1 | - 1 2 
Disobedience and complications . ‘ “ 13 3 | 1 4 5 
Bad associates. . ° n 29 4 2 7 16 
Bad associates and complications ‘ ‘ . 2 - - 2 - 
Other bad habits ‘ . ‘ 7 4 1 1 1 
No bad habits known . ; : . ; 26 3 4 8 ll 
Long Terms (1 yr. or longer) . ; ‘ ‘ 49 8 3 10 28 
Stealing and complications . : 1 = = - 1 
Disobedience and complications . » . 6 - 1 2 3 
Bad associates . . ° ° 15 4 - 4 7 
Bad associates and complications 7 ’ ‘ 1 1 = - ~ 
Other bad habits ° ° ‘ 5 2 - 2 1 
No bad habits known . ‘. , . ‘ 21 1 2 2 16 

















= — 





Out of 81 boys who were on probation for less than one year and completed the 
probation period, 46 (57%) had a subsequent court record. Of 49 on probation 
for a year or longer, 21 (43%) had later court records. Those committed to institu- 
tions subsequently to probation were 15 from the short term period (19%), 8 were 
from the long period group (15%). Serious records are shown as to 23 (29%) in 
the short period, and 10 (197%) in the long period group. Minor court records were 
acquired by 8 (10%) in the short period class, 3 (57%) in the long period. 

Thus a distinetly better showing is made by the boys who were on probation for 
a period of one year or longer than by the boys on a shorter period, — tested by 
the number committed to institutions. It is probable that the cases of more serious 
bad behavior were the ones kept on probation the longer time, but that disadvant- 
age was so far overcome as to make their showing in subsequent careers notably 

tter. 

It has been found also that of 23 boys coming from the worst setting — bad 
neighborhoods and bad homes — 20 (87%) had subsequent court records after the 
short probation; for longer terms 9 (60%) had subsequent court record. The 
difference in the relative effect of the short and long term of probation diminishes 
as the home conditions improve. It is found that while boys from good home 
conditions are better helped by longer terms on probation, there is greater gain 
from the long term in the cases of boys whose bad home conditions need to be 
overcome. 


RECURRENT PROBATION. 


Probation is by no means limited in practice to a single term, particularly with 
juveniles. It is found that in the years since the probation term which is the basis 
of this study, 115 of the 296 boys then on probation have again been on probation 
and with results shown in the following table. 
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TABLE X.— Court Records of Boys subsequent to Probation, with Effect of Repeated 
Probations. 








Wits Court Recorp SuBsEQUENT TO | 














_ Prosation. ail Without 
| Court 
NUMBER OF TIMES ON PROBATION. Total. COMMITTED. NOT COMMITTED. Record 
| eee ~ | Subsequent 
| Probation. 
Juvenile. | Adult. Juvenile Adult. 
Totals! . | 267 17 | 19 21 22 188 
‘On Probation Once . |} 152 6 | S 5 16 17 
Committed . : . ‘ ie 27 5 | 5 ~ 2 15 
Not Committed . ‘ : a 125 1 | 3 5 14 102 
On Probation Twice | 692 5 7 7 3 47 
Committed . 20 1 5 2 2 10 
Not Committed ; 49 4 2 5 1 37 
On Probation Three Times | 252 3 2 4 1 15 
Committed . ‘ : ; a 10 1 1 3 1 4 
Not Committed . f ‘ f 15 2 1 1 - 1l 
On Probation Four Times or more 212 5 2 5 2 9 
Committed . : 7 . A 10 2 2 3 - 3 
Not Committed . ‘ ‘ ‘ 11 1 - 2 2 6 











1 Total number on probation, 296. Died while on probation, 1; Died in institution, 1; no information, 
27. Tabulated, 267 
a«é abulated, 20¢. 


2 Some of these boys had both juvenile and adult probation; among those on probation twice, 9; among 
those on probation three times, 5; among those on probation four or more times, 9. They had no court 
records subsequent to their last probation in 8 cases (89%), 3 cases (60%) and 2 cases (22%) respectively. 
Five out of the 296 boys on probation in 1915 were on probation in 1923. 


The use of probation once is shown to be relatively effective, as out of 152 boys 
once placed on probation 117 (77%) have no subsequent court records. Whereas, 
where probation is twice used it fails of like effect, as out of 69 given probation 
twice, 47 (68%) have no court records. Out of 25 given probation three times, 
15 (60%) have no subsequent court record; out of 21 given probation four or more 
times, 9 (483%) have no subsequent court records. 

When after juvenile probation, adult probation is employed, the single repeti- 
tion seems to have been effective, as a later court record is shown in only 11%, but 
when used three times there are 40% with later court records, and when used four 
or more times 78% have court records after the last probation. 

The mingling of probation with institutional treatment makes a less favorable 
showing. Of the 152 boys having but one test of probation, those who had no 
institutional experience, 125, had no court record after probation to the number 
of 102 (82%), while of 27 with a mingled probation and institutional experience, 
15 (55%) have no subsequent court record. Of 49 on probation twice and having 
no institutional experience, 37 (76%) had no later court record; while of the 20 
with institutional experience mingled with probation, 10 (50%) are free from later 
court record. Similar contrast is noted throughout the classes with more frequent 
terms of probation. 

The application of this showing to repeated probation is by no means conclusive 
against repetitions. It fails, indeed, to support any claim that a second use of 
probation has a greater deterrent effect upon the young offender; but the rescue of 
the proportion of the boys who had failed on the first trial is large enough to justify 
its repeated use. But, successive repetitions are increasingly uncorrective. 
the other hand, the employment of institutional commitments in alternation with 
probation is strikingly shown as not helpful in getting good response to probation. 

The theory that probation for juveniles is warrantably limited to so-called “first 
offenders” is not borne out, although the proportion of rescues is larger in the one 
term than. in the two, three or more frequent terms. The policy indicated is that 
a second grant of probation should be a more serious undertaking. Whenever 
granted, it would appear that to be effective probation should be upon more rigid 
terms and with a more intense supervision. 
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Reappearance in court probably indicates instability in the individual, perhaps 
the outcome of mental irresponsibility or something wrong in the environment. 
Hence this incident. To repeat probation without further study of the factors of 
the delinquency is obviously to fail to deal intelligently with the case and probably 
to invite more serious difficulty. 


BACKGROUND AS A PROBATION FAcTOR. 


Environmental conditions and personal habits in their relationship to behavior 
have place in this study only as they throw light upon the effectiveness of proba- 
tion and as they contribute indication of a varying use of the probation process 
according to the differing situations. 

Probation had its origin in a purpose to give the offender an opportunity to 
prove that he would come to the right sort of conduct without imprisonment. He 
was given a period of time, as the name probation suggests, to prove himself. 
There was to be a general supervision by the officer representing the court and such 
measure of helpfulness as he regarded valuable. But the period of probation was, 
in those early days, uniform as to all; the intensity of supervision varied slightly; 
there was slight if any recognition of the greater need of attention according to the 
circumstances or the traits of the offender. The termination of the oversight and 
the discharge was contingent upon general information as to the conduct of the pro- 
bationer, without any particular weight being given to his reactions or to his change 
of attitude. 

The more studious use of this instrument since the earlier days has in some 
measure been attained, but it is not evident that probation has fully emerged 
from uniformity, into a discriminating use based upon individual needs. The 
present survey undertakes to study the background of the juvenile cases to dis- 
close any features which assume the proportions of general factors relating to the 
success or failure of the process. Out of this there opens the possibility of guidance 
to the courts as to the conditions to be required for the probationer to fulfill, and 
the sort of supervision he should receive to make the effort most successful. 

A knowledge of family, neighborhood and habits, when related to behavior in 
the course of years, has its social interest and value. The results of the study 
here given show that these factors are impressive as confirming the estimate of 
the effect of environment and of childhood traits in community problems. But in 
this study the view is limited to the way and extent in which the results of proba- 
tion are influenced by such background features. 

The cases selected for the study are limited, first, by the extent to which these 
factors existing at the time of probation appear in the records of probation officers 
and, secondly, by fullness of the records of subsequent behavior. They are taken 
from all the courts in the field studied, omitting only cases, wherever occurring, 
in which the records are incomplete or not sufficiently definite. The entry on the 
opening case record of such terms, as to habits or home or neighborhood, as “‘good’”’, 
“fair’’, and “‘bad” is not accepted; it lacks definiteness and is the probation officer’s 
estimate. Certain standards were adopted for classification and only cases included 
in the study where these specifications were matters of record. 


Hasits OF Boys RELATED TO PROBATION. 


The first test as to habits is in the response made to probation. In this all the 
boys placed on probation in all the courts considered save one are included, the 
one omitted being because the record only generalizes, while there are also omitted 
those cases in the courts studied where the record is not definite. The absence in 
a few cases of complete probation records and disappearances further reduce the 
number. The material is thus reduced to 155 cases, in the following table. 
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TABLE XI.— Habits of Delinquent Boys in Relation to Probation Response. 




















UNSATISFACTORY RESPONSE. 
Satisfactory || 

Hasrrs or Bors. Total. Response. |} Sent to Habits not 

Institutions. improved. 
Total! . 155 102 i| 41 12 
Bad Associates r 51 41 8 2 
And disobedience 11 4 5 2 
And late hours 6 3 2 1 
And stealing 7 2 + 1 
Disobedience . 4 3 - 1 
And stealing 1 - 1 ~ 
And truancy 3 3 - - 
And late hours 6 4 1 1 
Stealing : + 2 2 - 
And truancy 3 | 1 2 - 
And late hours . > 1 | - 1 - 
Other Bad Habits . ; 27 | 9 14 4 
No Bad Habits Disclosed 31 | 30 1 ~ 





Gea 





_ 1 Total number of cases, 296; Died, 2; One Court omitted for lack of record on this point, 118; records 
incomplete, 21; tabulated 155. 





The absence of bad habits is shown to be assurance of good response to the pro- 
bation effort, 30 (97%) out of 31 boys responding satisfactorily and only 1 (3%) 
being surrendered and sent to an institution. Where bad associates was the out- 
standing handicap in 51 cases, favorable response is shown in 41 (77%); when 
complicated by other bad habits, such as disobedience, late hours and stealing, as 
in 24 cases, only 9 (37%) show favorably. Of 4 disobedient boys 3 (75%) show 
satisfactorily, but when there are present other bad habits the good showing drops 
to 11 out of 31 (89%). Stealing, standing alone, has a 50% (two out of four) good 
showing; with complications, out of 12 only 3 (25%) display a good response. Of 
all cases in which bad associates are a factor, 75, there is a good response by 50 
(67%); of all the disobedient, 25, the good response is by 14 (56%); of the 16 
stealers, the good response is by 5 (31%). 

Tested by surrenders and commitments to institutions, the bad-associate group 
shows 19 committed out of 75 (25%); of the disobedient, 7 out of 25 (28%); of 
the stealing, 10 out of 16 (65%). 

Thus it is strikingly shown that probation, as used, succeeds in high degree in 
correcting the influence of bad associates; that the disobedient at home yield less 
readily; and that those given to stealing are far less responsive, even to the extent 
that less than a third are satisfactory and that the failure of the two-thirds is so 
complete as to cause the court to give up its effort and send them to institutions. 
To what extent this showing may be taken as indicating a varied policy by the 
court may be reserved for discussion after the study of the subsequent court records 
of these boys grouped by habits. 


Hasits ofr Boys AND Court REcorRDs. 


In passing, a special test of the boys in habit groups may be made by the faith- 
fulness with which they met the requirement of regular reporting to the probation 
officer in the courts where this method, unfortunately, was the main reliance in 
supervision. The showing is as follows: 
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Taste XII.— Habits of Delinquent Boys in Relation to Reporting on Probation. 




















. | Fairly | Very Failing 
Hasits or Boys. Total. Regular. | Regular. | Irregular. Irregular. | to report. 
Total! 122 39 32 23 14 
Bad associates . 52 23 11 12 1 5 
Disobedience 15 3 5 5 - 2 
Stealing . 13 2 3 3 3 2 
Other bad habits ‘ 11 1 3 1 3 3 
No bad habits disclosed 31 10 10 2 7 2 





—_— 





1 Cases from only those courts with complete record. 


Total failure to report as required i is marked in only 2 (7%) out of 31 of the boys 
with no bad habits. Grouping the “very irregular” and those entirely ‘“‘failing”’, 
as representing marked indifference to this requirement, the boys in whom certain 
habits are marked are shown to follow the same order of non-response as in the 
previous test. Of the boys with bad associates, only 6 (11%) out of 46 fail; the 

disobedient, 2 (13%) out of 13; the stealing, 5 (58%) out of 8. 

The same groups may be followed through their careers after the probation term 
to observe how the habit feature shows itself in the later court records. Distinction 
is made between those who were carried through probation and discharged and 
those who were surrendered and committed to institutions. 

The subsequent court records of the boys who completed the probation term 
without surrender is here shown. 


Taste XIII A. — Habits of Boys Carried Through Probation in Relation to Court 
Record, Subsequent to Probation. 























Wirn Court Recorp. — 
ourt 
{ Record 
Hasirs. Total. ry omg Not || Subsequent 
to Insti- . to 
tution. Committed. | Probation. 
Total! m.- 1 21 37 | 55 
Bad associates. 45 8 15 22 
And disobedience 7 | 2 3 2 
And late hours . 3 } 1 2 ~ 
And stealing 2 |} - 1 1 
Disobedience 6 i] 1 3 2 
And truancy 3 i - 1 2 
And late hours . 5 1 2 2 
Stealing ‘ 2 | - = 2 
And truancy . 1 \ 1 - - 
Other bad habits . 13 i 7 3 3 
No bad habits disclosed’ 26 ! - 7 | 19 








1 Cases from those courts with complete records. 


The boys (26) without disclosed bad habits have subsequent court records to the 
number of 7 (27%). Those with known bad associates at the time of placing on 
probation have subsequent court records to the extent of 32 (56%) out of 57. Those 
with disobedience as a factor 13 (62%) out of 21; those with a stealing habit 2 
(40%) out of 5. These are boys carried through probation without commitment to 
institutions. The similar groups among those surrendered to the court and com- 
mitted to institutions are followed in later careers in the following table. 
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TasiLe XIII B. — Habits of Boys Surrendered and Committed, in Relation to Court 
Record, Subsequent to Probation. 

















Wirx Court Recorp Sus- || Without 
| SEQUENT TO PROBATION. soon 
. Recor 
HaBits. | Total. tae 
| Committed N Subsequent 
| to Insti- Nos | to 
| reir way Committed. Probation. 
| 
| 
Total! . 42 20 } 8 14 
Bad associates - 8 3 2 3 
And disobedience 4 1 2 1 
And late hours 2 1 - 1 
And stealing 4 3 - | 1 
Disobedience - - - - 
And stealing 1 1 - - 
And late hours 1 1 - ~ 
Stealing ; 1 1 - - 
And truancy 2 ~ - 2 
And late hours : 1 1 - - 
Other bad habits : 14 6 2 6 
No bad habits disclosed . 4 2 2 - 








1 From courts with complete records. 


The 4 boys with no disclosed bad habits but who were committed to institutions 
for violation of probation, were all again in court after their institutional experience 
(100%) and 2 of them (50%) again went to institutions. Of the 17 with bad asso- 
ciates 10 (59%) had later court records including 8 (47%) who were committed to 
institutions for these subsequent offences. Of the 6 disobedient, 5 (83%) had later 
records, 3 (50%) being again committed. Of the 9 with stealing habit, 6 (67%) had 
later record and all these were again committed. Whether or not those who were 
committed to institutions and were subsequently in court were mentally defective 
or had other character defects, the records do not disclose. 

In order to show the relation of habits of boys to a court record subsequent to 
probation as to the entire group, those who completed probation and those sur- 
rendered and committed to institutions are brought together in the following table. 


TasB_e XIII C. — Habits of Boys in Relation to Court Record Subsequent to Probation. 








Wits Court Recorp Sus- Without 











SEQUENT TO PROBATION. Coast 
| om Record 
Hasirs. | Total. Surrendered Not Subsequent 
and oo vtt i to 
Committed. ie Probation. 
Total! ‘ ° : ‘ ‘ j ; 155 41 45 69 
Bad associates . ; ; , ; ? 53 11 17 25 
And disobedience l 3 5 3 
And late hours ' 3 P : 5 2 2 1 
And stealing a ; ‘ ; , 6 3 1 2 
Disobedience . : ; ' ‘ on 6 1 3 2 
And stealing . 5 , , ; aa 1 1 ~ = 
And truancy ‘. , ; ; ' 3 - 1 2 
And late hours . ‘ . ‘ ~~ 6 2 2 2 
Stealing . , - ‘ , — 3 1 - 2 
And truancy ‘ > * ? ot 3 1 - 2 
And late hours ‘ : . an 1 1 - - 
Other bad habits ‘ ‘ 4 <7 27 13 5 9 
No,bad habits disclosed; i ° ‘ 30 2 9 19 











1 All cases from courts with complete records. 
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Of 75 boys with bad associates, 44 (59%) had later court records, 19 (25%) with 
institutional commitments. Of the 27 disobedient, 18 (67%) later had court records, 
7 (25%) with institutional commitment. Of the 14 with stealing habit, 7 (50%) 
had further court record, 6 (43%) going again to institutions. Of 30 without bad 
habits, 11 (37%) returned to court, 9 (30%) to institutions. The good-habit group 
again makes the creditable showing. The disobedient show the highest proportion 
of return to court, those with bad associates next and those with the stealing habit 
the lowest; subsequent commitments are highest among the stealing. 

In review of these four tests by the habits of the delinquent boys placed on pro- 
bation — by their general response to probation, the regularity of reporting, sub- 
sequent court record and commitments to institutions as a result of later experience, 
—the precedence is consistently held by those of no recorded bad habits; those 
with bad associates follow at each step, the disobedient are next, and the stealing 
take the lowest place with the single exception that they have fewer subsequent 
court records, dropping again to the least creditable place in the later institutional 
commitments. The bearing of this showing upon probation practice will be dis- 
cussed in the conclusion of the report. 


Errect oF Home ConpIrTIONs. 


Relationship of home conditions to the delinquency of juveniles is presented in 
the table showing the probation response according to this factor. 


TaBLeE XIV. — Family Conditions Related to Response of Boys to Probation. 
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UNSATISFACTORY RESPONSE. 
Home Sirvarion. Total. ee Committed | Carried 
tesponse. 
t | through 
Institutions. | Probation. 
| — 

a ae age oak 173 116 — || 45 12 
One Parent Absent. F : . : 43 27 HT 12 | 4 
Remaining Parent drinks . ‘ ; , 10 5 i} 4 1 
Remaining Parent has no bad habits : 20 14 | 6 - 
Other conditions unsatisfactory ‘ . 13 8 \| 2 3 
Both Parents Absent . : ; a 7 3 3 1 
Conditions unsatisfactory ° . ; 4 - 3 1 
No bad conditions . ‘ . ‘ 3 3 | ~ - 
Both Parents in the Home . . . ‘ 123 86 | 30 7 
One or both parents drinks or is immoral 32 18 | 12 2 
Other conditions unsatisfactory ; ‘ | 30 20 | 8 2 
No bad conditions disclosed 61 48 | 10 3 


| 








1 All cases from courts with complete records. 


Out of 173 boys, 116 (67%) gave satisfactory response to the probation effort, 
45 (26%) were surrendered and committed, and 12 (7%) while not wholly satis- 
factory were carried through probation and discharged. Fifty of these boys came 
from broken homes and of these 30 (60%) were satisfactory while on probation, 
15 (30%) were surrendered and committed, and 5 (10%) were unsatisfactory but 
not surrendered. Thus the background of the broken home is shown to injure 
the prospects of successful probation. 

» Forty-two came from homes with drinking parents; of these 23 (57%) were 
satisfactory on probation, and 16 (40%) were surrendered and committed to insti- 
tutions, showing that this condition likewise injured the probation prospects and 
sent more boys to institutions. Other perverse home conditions also handicapped 
probation, while of the boys from homes with both parents present and no bad 
conditions existing, of whom there were 61, good probation response was shown by 
48 (80%) and only 10 (15%) were sent to institutions in termination of probation. 
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Carrying the study further, the relation of home conditions to court records 
after probation is disclosed. Division is made between the boys carried through 
probation and those surrendered and committed to institutions. The former 
group is presented in the following table. 


TaBLE XV A. — Family Conditions related to Subsequent Court Record of Boys, 
carried through Probation. 























Wir SusseQuEeNtT 
Court Recorp. i} i 
a Total | || Without 
Home SirvarTion. otal. | ‘ || ourt 
|| Committed Not | Record 
to aie 
|| Institutions. Committed. 
| | 
j } 
Total! ; . P : ; P 136 25 47 I 64 
One Parent ree : . ; ‘ ‘ 34 4 13 | 17 
Remaining parent drinks . . 6 2 2 2 
Remaining parent has no bad habits . ; 15 | - 5 10 
Other conditions unsatisfactory . ‘. ‘ 13 | 2 6 5 
Both Parents absent. ‘ ‘ . . 3 | 1 - 2 
Conditions unsatisfactory . . . ‘ - = - - 
No bad conditions . . . . ° 3 1 - 2 
Both Parents home i ; 99 20 34 45 
One or both drinks or is immoral ‘ ‘ 25 ll 5 9 
Other conditions unsatisfactory . . 3 21 4 13 4 
No bad conditions disclosed ‘ ‘ ‘ 53 5 16 32 
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1 From courts with complete records on this point. 


Of 136 boys who completed probation there were 62 (46%) to acquire a later 
record in court, including 25 (18%) who were later committed to institutions. 
There were 37 from broken homes, 18 (50%) of whom had later court records and 
5 (14%) were committed, not a marked variation from the av erage. Of 31 coming 
from homes where one or both parents were drinkers, 20 (66%) had later court 
records, 13 (42%) being committed to institutions, an extremely bad reflection. 
Of the 53 from homes with both parents present and good conditions 21 (40%) 
had later court records, only 5 (9%) later being committed. 

The comparative permanence of the effect of adverse home conditions in the 
boys who were surrendered while on probation and committed to institutions is 
shown as follows: 


TaBLE XV B.— Family Conditions Related to Subsequent Court Record of Boys 
Surrendered and Committed. 
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Court Recorp. | Without 
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|| Institutions. Committed. 
| } 
Total? ‘ 45 } 19 1l | 15 
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One Parent absent 13 | 6 2 | 5 
Remaining parent drinks 5 } 2 1 | 2 
Remaining parent has no bad habits 6 j 3 1 | 2 
Other conditions unsatisfactory 2 | 1 ~ | 1 
Both Parents absent . . 3 | 1 - 2 
Conditions unsatisfactory . 3 | 1 - 2 
No bad conditions - | - = - 
Both Parents Home 29 | 12 9 8 
One or both drinks or is immoral 12 } 6 4 | 2 
Other conditions unsatisfactory 8 3 2 | 3 
No bad conditions disclosed 9 | 3 3 i 3 








1 From courts with complete records on this point. 
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The 45 boys surrendered and committed to institutions, showed a much higher 
later court record, 29 (63%) hav ving this experience, than those who completed 
their probation term, and 19 (42%) going for at least a second time to an institu- 
tion. High as this proportion is for the whole group it goes to a worse extreme 
in 13 boys (79%) out of 17 who came from homes with one or both drinking parents 
who had a inter court record. Of this group, 8 (47%) were committed to institu- 
tions for their post-probation offences. This table not only emphasizes the extreme 
effect of bad home conditions, but supports all the other tests in the much greater 
later court record of those surrendered and committed to institutions than of 
those carried through probation. 

The tables as to home conditions originally distinguished between home condi- 
tions with the father dead, the mother dead, and parents separated or divorced, 
but the differences in the conduct of boys were so slight as not to show that it 
mattered whether the absent parent was the father or the mother. 


JUVENILE GIRLS ON PROBATION. 


As previously stated, the number of juvenile girls placed on probation during 
the period considered was too small to warrant any general conclusions. Of the 
16 girls on probation 6 (40%) made satisfactory response and none of these have 
later court record. Nine (56%) were surrendered and committed to institutions; 
of these 3 have had a court record subsequent to this commitment. Records do 
not disclose whether these last had mental or character defects to account for this 
showing. 

These girls were on probation in five courts. None of them were charged with 
sex offences, the charges being stubbornness, larceny, and attempted larceny. Their 
ages ranged from 11 to 18 years — making them now from 18 to 25. 

Of the juvenile girls on probation in the courts studied, the later careers of all 
have been followed. One disappeared during the probation period. Of the re- 
maining 16, 12 (75%) are without subsequent court record. The habits shown 
in the period since probation are known as to 14; of these, 8 (57%) are known to 
have good habits. Of the 9 committed to institutions 6 (67%) are known to be 
immoral. Of the 7 who completed probation, one (14%) is now immoral. Only 
one (6%) of the 17 has been committed to an institution since the probation period. 
Of the 7 with known bad habits at the present time, 6 are from those who were 
surrendered while on probation and committed to institutions. 


NATIVITY AND PARENTAGE. 


The element of foreign birth and parentage is large in the probation cases studied. 
The extent, if any, of its relation to the success of probation, is the subject of the 
following tables. The first table tests the boys of American birth, foreign birth, 
and foreign parentage by their response while on probation. 


Taste XVI A. — Response of Boys to Probation, classified by Native and Foreign 
Birth and Parentage. 


























UNSATISFACTORY. | 
BirTH AND PARENTAGE. Total. | Satisfactory. |) woe Not Doubtful. 
Improved. || 
a Sy 
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Both Parents Foreign Born . . ‘ 105 74 21 8 2 
One Parent Foreign Born . ‘ ‘ 48 32 ll 4 1 








1 Total number, 296. Records incomplete, 31. Tabulated, 265. 
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Of the 77 boys born in America of American parents, 58 (75%) made satisfactory 
response to probation. Of the 35 foreign born, 25 (76%) were satisfactory. Of 
the 105 sons of foreign born parents 74 (70%) were satisfactory. Of the 48 with 
one parent foreign born 32 (67%) were satisfactory. By this test, the American 
boys by birth and parentage are slightly more satisfactory on probation than those 
of foreign parentage. 

Subsequent court record on the same line of distinction has the following showing. 


TaBLE XVI B. — Court Record of Boys Subsequent to Probation, classified by Native 
and Foreign Birth and Parentage. 








Cases with Court Recorp 

















Cases 
without 
BIRTH AND PARENTAGE. Total. Committed Not Subsequent 

to ener Court 

Institutions. Committed. Record. 

Total! . - F : . ‘ , 272 | 52 | 76 144 
American Born and Parentage 89 15 24 41 
Foreign Born. , ‘ ‘ ; ; 32 5 10 17 
Both Parents Foreign Born ° : ; 110 21 31 58 
One Parent Foreign Born : 50 | 11 11 28 

1 Total number, 296. Records incomplete, 24. Tabulated, 272. 


Of the 80 native boys with native parents, 41 (51%) had no court record subse- 
quent to probation; of 32 foreign born boys, 17 (53%); of 110 boys with both 
parents foreign born, 58 (53%); of 50 with one parent foreign born, 28 (56%). 
This test by subsequent court records is creditable throughout to the boys of 
foreign parentage. In non-commitment to institutions for offences subsequent to 
probation, the boys of American birth and parentage show 70%; the foreign 
born 69%; the boys with both parents foreign born, 72%; those with one parent 
foreign born, 78%. 


SUMMARY AS TO JUVENILES. 


This study of the careers of children found by the courts to be delinquent and 
given to the care of their probation officers has been directed, (a) to a test of the 
value and effectiveness of this process, (b) to the examination of the methods used 
by the officers in supervision and measurement of their value by results and (c) 
to the relation of factors in the problem to the results, with whatever aid and 
guidance these might give to the courts and the probation officers. 


Direct RESULTS OF PROBATION. 


The greater public interest is probably in the test of probation by the subsequent 
careers of the children. The group of nearly 300 boys has advanced from an 
average age of 14 to an average age of 23 years. The interval since probation has 
been in the main from seven to nine years. In this lapse of time, 56 out of every 
100 have not had any subsequent court record. The fair test, however, includes 
only those who were carried through probation. The surrender to the court and 
commitment to institutions thereby transfers accountability from the judicial 
branch of administration to the institutional system. Of the boys who were dis- 
charged from probation to the community, 60 out of every 100 have had no subse- 
quent court record. And as only one-third of these were sent to institutions for 
their later offences, it is shown that 87 out of every 100 boys carried through proba- 
tion have not subsequently been committed to institutions. 

The period since probation as to these boys divides, on the average, half the 
length of time within the juvenile delinquency age and half within the jurisdiction 
of the adult courts. Out of the 294 boys, 229 — or 78 out of every 100, have had 
no adult court record. This includes those committed to institutions while on 
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probation. Of the 239 carried through probation, 194 (82%) have acquired no 
criminal court record in an average adult period of over four years. 

Such a showing can only be regarded as amply demonstrating the value of pro- 
bation as a method of dealing with juvenile offenders. There is less definite but 
by no means negligible support of this verdict in the showing as to periods of right 
behavior after probation even among those who eventually reappear in court. 
The present conditions of the boys as to habits and employment and better neighbor- 
hoods than those from which they were brought to court, are further contribution 
to confidence in the system. 


METHODS OF PROBATION OFFICERS. 


Such tests as could be made of the methods of probation officers show that much 
depends upon the thoroughness of supervision. The courts with special juvenile 
officers make a better showing than those in which the juvenile delinquents are 
supervised only by the adult officer. Even with the special officer provided, the 
defect generally noticeable is the lack of differentiation in the supervision accord- 
ing to the needs of the case. This feature will again be discussed in connection with 
court administration. 

Any test of the relative merit of the two systems of supervision, — reporting to 
the probation officer, or home visits, — is difficult because of the impossibility of 
judging of the needs of the individual case without a personal study. Between the 
results of supervision by the one method or the other there is no clear showing of 
advantage. Neither method can be accepted as applying to all cases. There is 
evident need of varying the ways and degrees of supervision to the individual case. 
Instances appear in the records of an intense interest in a case bringing about 
great improvement and actual rescue from delinquent conduct. But these are 
not numerous enough to yield a statistical showing. In the smaller courts the 
juvenile cases did not receive a specialized attention; in the larger ones the number 
of cases in the care of the officer prevented such a thoroughness as would show a 
distinct success. 

ABSENCE OF MeEntTAL EXAMINATIONS. 


In the year and in the courts in which the juveniles here studied were placed on 
probation, there was almost no examination of mental status. Only in a few in- 
stances the examination by a school physician was recorded. Later developments 
in the careers of these boys reveal that in the group there was an element of feeble- 
mindedness. This appeared in later institutional examination, or in actual com- 
mitment to a school for feeble-minded and in a few cases to insane hospitals. A 
tabulation of such cases was undertaken but proved of little value because it was 
a matter of chance that the incidence of mental defect was later revealed. All 
that was gained was evidence that here was the key to much of the delinquency that 
originally caused the boy to be brought to court, later made probation ineffective 
and produced later repetitions of offending. 


UsE oF PROBATION BY THE COURTS. 


The review already made of subsequent careers does not disclose that probation 
is too freely used as to juvenile offenders. The evidence is otherwise, namely, that 
it holds out a high promise of bringing about law-abiding conduct. Higher achieve- 
ment is possible through a more thorough study of the individual and a closer 
adaptation of the supervision to individual needs. 

Certain factors, ascertainable at the outset, are prognostic of failure to respond 
to supervision and of misconduct after probation has ceased. The first of these is 
in the habits of boys. The measure of this element is not in the offence that causes 
the boy to be brought to court; this event is minor as compared with general 
conduct which the investigation by the probation officer reveals as existing in the 
background. 

The boys with the stealing habit are conspicuously the most serious problem. 
They show the poorest response to probation, the least regularity in conforming to 











46 COMMISSION ON PROBATION. [Apr. 


its requirements as to reporting, the greatest proportion of later commitments to 
institutions. The boys who are disobedient at home show the next least favorable 
response, the next degree of irregularity in following the probation officers’ require- 
ments, figure most numerously in later court records, and take second place in the 
number of later institutional commitments. The boys whose misconduct relates 
to bad associates are next better under each of the four tests. 

In contrast to those whose bad habits are discoverable at the beginning of the 
court’s acquaintance with them, those with no bad habits disclosed are responsive 
to probation, regular in complying with requirements, have few later court records, 
and (in the cases carried through probation without surrender) disclose not a 
single commitment to an institution in the years that follow. 

Home conditions have their clear relation to the success or failure of probation. 
Boys from broken homes (one parent or both parents absent) and, worse yet, boys 
from homes with drinking parents, showed poorer response to probation and more 
later court records than those from homes without these adverse conditions. In 
the group studied, boys were surrendered by the probation officer and committed 
by the court to the extent of 16% of those from homes with both parents present 
and no bad conditions; 30% of those from broken homes; 40% from homes with 
drinking parents. 

Neighborhood conditions are strongly reflected in the conduct of the boys while 
on probation and in later court records. Those from favorable neighborhoods, in 
the group studied, show 35% with later court record; those from unfavorable 
neighborhoods, 67%. The boys from unfavorable neighborhoods were committed 
to institutions, for offences subsequent to probation, to the extent of 31%; those 
from favorable neighborhoods, 5%. 

The combination of unfavorable neighborhood and unfavorable home carries 
the contrast further. Thus the boys from the worst setting, as to both neighbor- 
hood and home, show 87% with subsequent court records; those from the best, 
12%; the former were committed to institutions for offences subsequent to pro- 
bation to the extent of 44%; the latter had no such commitments. 

Application of such facts as these to the policy of the courts in relation to pro- 
bation does not suggest a more restricted use of probation. That rests upon the 
comparative results of this and other correctional devices, as well as upon the 
positive showing of achievement already discussed. That boys of certain habits, 
such as seem to resist probation discipline, should not be tried on probation would 
be an unwarranted deduction. The same is true as to boys from the sorts of homes 
and the sorts of neighborhoods which make bad showing in results. Every case 
presented to the court is individual and the profitable use of probation is based upon 
full knowledge and understanding of each delinquent and all surrounding conditions. 

What, then, of the group showing as to the socially or characteristically handi- 
capped? The rational and practical answer is that those delinquents, whose history 
or personality shows the presence of factors that prognose more trouble, should 
have special effort made in their behalf. They are the real challenge of all cor- 
rectional devices, probation along with the others. This challenge is to be met 
by a serious and specially directed effort. 

Continuance on probation for a longer term is one variation in the meeting of 
such problems. The longer term reduces the adverse showing. The group last 
discussed is a good illustration. Boys from unfavorable neighborhoods and homes, 
on short probation, show 87% subsequent court records. Boys from the same 
adverse conditions carried through a longer term show 53% such records. The 
short term shows 43% eventual commitments to institutions, while the longer term 
shows 35%. Of the whole group, with all kinds of homes and neighborhoods, the 
short term probation shows 56% with subsequent court records and 19% of eventual 
institutional commitments. The long term shows 40% with court records and 15% 
committed. This favorable outcome of longer terms is revealed in every test made 
in this study. What might be accomplished if, in addition to the longer term, 
. Special effort was made in every case in behalf of the disadvantages in habit and in 
environment? 

In some special juvenile courts elsewhere in the country, change of environment 
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is resorted to effectively, a process which requires much larger facilities than the 
present equipment of our courts includes. Whether, when home and neighbor- 
hood and bad associates stand out as causative factors of delinquency, there should 
be a replacement of boys, invites a discussion this report does not undertake. But 
the facts show that no correctional method succeeds in fully overcoming these 
social and personal handicaps. What is indicated is that the probation officer 
has need to deal with the home and to enlist all its resources in his aid, to have it 
dealt with as a_cause contributing to delinquency, or to enlist other agencies in 
the effort to correct its faults. 

Probation must needs advance to a more efficient specialization. It has need of 
special officers for juveniles or, at least, of a specialized development of those in 
the service. It needs to employ such methods in the direction of its work as to 
make the baffling juvenile realize its discipline more fully. It can relax its effort 
with such boys as are clearly shown to be trustworthy, in their own behalf, in order 
to intensify it with the unresponsive and particularly with the disadvantaged in 
training and in environment. It has need to utilize all the agencies of the com- 
munity, professional and otherwise, to aid in the solution of its problems as to 
individuals. 


CONCLUSION. 


The summary as to adult cases, and that as to juvenile cases, which appear in 
the preceding parts of this report (pages 27 and 44), display the general results 
of this inquiry. They demonstrate, we think, the value of probation and its suc- 
cessful operation in both adult and juvenile cases. Beyond this the public interest 
is concerned with the changes in the system and the improvement in methods, 
which, it may be hoped, will bring about a higher degree of effectiveness. 

Recurrence of offences, even by a minority of those who were on probation at 
any time in the past, gives the real ground for inquiry as to the ways the probation 
service may be made to serve better the state’s interest. 

The first essential of the proper use of probation is thorough information as to 
the person convicted of whatever offence. This knowledge is essential to the pro- 
bation officer in case he receives the person into his care and it is not less so to 
the judge who has to make disposition of the case. It cannot be claimed that, in 
the period upon which this inquiry is based, such information was as fully gathered 
and supplied to the court as it needs to be. Investigations by probation officers 
have made a great advance since this period, both in their scope and thoroughness, 
at least in the larger district courts and the superior courts. 

Probation results vary greatly according to the circumstances and the mental 
and physical condition of the offender. All of these facts are ascertainable at the 
outset. The extent to which they are ascertained depends, of course, primarily 
upon the interest the court takes in them, and, secondly, upon the diligence of 
the probation officer. Whether or not the decision to place the person on proba- 
tion would depend upon any of these facts, their value to the probation officer in 
subsequent supervision is beyond question. 

The results of this inquiry establish a strong case for a longer probation term than 
was given in many of the cases. Subsequent court records are much fewer among 
those who were under supervision for long terms than those who were given shorter 
terms. The purpose of probation being to bring about a correction of behavior, 
improvement in habits, stability in work, and re-adjustment to the community 
where that adjustment has been defective, it follows that time is essential to a real 
accomplishment. On the other hand, brief periods are justified in cases where no 
serious problem is involved. This is well shown in the cases of juveniles where the 
boys from good homes, and with no bad habits disclosed, responded well to a short 
term and had no subsequent record of bad behavior. What seems apparent is that 
the terms are not sufficiently elastic but follow fixed rules, which vary in the courts 
according to the practice established by their respective judges. 

An outstanding defect of the use of probation is its uniformity of application 
with little recognition of the individual need. This is not only true as to the length 
of time, but even more so as to the attention given the case. The traditional use 
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of probation is to give a period of time in which the offender will justify his liberty, 
aided by a measure of helpful supervision by the probation officer. Uniform rules 
as to reporting to the officer and uniform conditions to be met in the same manner by 
all who are placed on probation were fixed in the early regulations for probation 
officers. The experience of the courts has led to some variation from this uni- 
formity by the addition of definite special conditions. An instance of this is the 
requirement of examination for and treatment of venereal disease. But there is 
still, in the main, dependence upon the general conditions, imposed upon all the 
probationers alike. 

The showing of this survey, particularly as to juvenile delinquents, is that factors, 
apparent or discoverable at the outset, greatly influence the results. We are of the 
opinion, in the light of this study, that the effectiveness of probation can be greatly 
increased by attention to these factors and making the probation supervision more 
elastic. Certainly its attention can be more thorough in the cases where the situa- 
tion is marked by features prognostic of poor response to probation and of subse- 
quent offending. The application of this comment is general, relating to all the 
probation work, but it is most emphatic as to the cases of juveniles. The young 
offenders, from the fact that they are in the formative period of life, are particularly 
deserving of intensive care and supervision and are most likely to show positive 
results from the effort. 

In the domestic relations field, the success attained in securing support under the 
desertion law shows that the use of probation is valuable. The collections are made 
and compliance with the orders of the court secured in most of the cases. It may be 
that the power of surrender should be more fully and more promptly exercised. 
But the records show that commitment to institutions for failure to meet the orders 
of the court is ineffective in any permanent correction of the trouble. In some 
measure, this is due to the fact that it is the failures on probation that are sent to 
institutions, and consequently a poor showing would be expected; but the hesita- 
tion of the court to accept surrenders and commit the one who defaults in his pay- 
ments is quite a natural consequence. It remains a question if the practical cer- 
tainty of commitment in cases of failure on probation for non-support would not 
reduce these failures to a considerably lower number. 

In Suffolk county the persons committed to the house of correction upon sur- 
render in desertion cases are released by the county officials without the consent 
of the probation officer or of the court. In other, and we believe all other, counties, 
the county officials do not make this exception to the provision of law requiring 
investigation by the probation officer and his consent, as well as that of the court, 
as the condition for parole. We understand that the view is taken in this one county 
that these offenders are included in section 53 of chapter 272 of the General Laws, 
— which among other offenders (rogues, vagabonds, ete.) mentions those who do 
not provide for the support of their families, — and that hence they may be released 
from the house of correction by the county official without the court’s consent. 
There is no provision of law peculiar to Suffolk County in this respect. It is a case 
of different construction of the law. The non-supporter is actually convicted 
under the “uniform desertion act”’ and is therefore not an exception to the pro- 
vision requiring the court’s consent to parole. To remove the ground of miscon- 
struction and to bring about uniformity in the parole of those committed to an insti- 
tution for failure to meet the orders of the court in non-support cases, we believe 
the phrase referred to should be stricken from section 53 of chapter 272 of the Gen- 
eral Laws. 

The total number of probation officers in all the courts of the state in 1915, the 
year from which the cases studied in this report are taken, was 135. The number 
at the present time is 166. The increase has not more than kept pace with the 
increase of the number of persons on probation in the years covered. Some of 
the courts included in the survey were obviously handicapped at the time, and the 
results obtained as indicated in the report were less satisfactory because of the 
large number of cases supervised by one officer. In view of the increasing reliance 
placed upon probation officers for investigation of cases, and of the higher standards 
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for supervision, the courts of the state in many instances are insufficiently supplied 
with probation officers. 

In 1915 there were 21 women probation officers. The number has now increased 
to 34. The success shown in this report in dealing with the cases of women offenders 
on probation is to be attributed to the presence of women officers and the thorough 
work done by them in the supervision of these cases. Moreover, the new feature 
of special work in domestic relations cases gives added reason for the increase of 
the number of women officers. It is questionable practice to place women offenders 
under the supervision of a male officer. While this objectionable feature is some- 
what relieved in certain courts, where the assistance of private agencies is availed 
of by the probation officer, there are still large courts where the cases of women and 
girls are not differently treated from those of men and boys. Again, if the work 
in domestic relations cases is to be done with more of a purpose than the mere col- 
lection of money, the value of a woman officer is very great, a fact that has been 
demonstrated in those courts where women are employed. 

We have directed our effort in this survey to the test of the permanent use of 
probation by the subsequent developments in the lives of those who were placed 
on probation long enough ago to give what has proved to be a sufficient range of 
observation. Out of the great mass of material gathered in the study of more 
than two thousand cases, we trust we have supplied the facts and conclusions which 
will meet the purpose of the legislative resolve and prove useful to the public and 
more particularly to the courts, whose vital and active interest in probation is, 
after all, the key to its successful application. 


Respectfully submitted, 


CHARLES M. DAVENPORT, Chairman. 
JOHN PERRINS. 

THOMAS H. DOWD. 

MARY E. DRISCOLL. 

ALLISON G. CATHERON. 






































_ iii » os a2 Me 





7, SS SS ki 





+. Ss St kai 


